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PREFACE 


The policy of the United States is determined by 
three agencies : by Congress, in the enactment of laws ; 
by the Executive, in the administration of these laws, 
and in the advice it gives to Congress; and by the 
Suprême Court, in the interprétation of the laws. Be- 
hind, and overshadowing these, is tliat vague but power- 
ful force known as public opinion ; that, however, must 
be expressed in acts throiigh one of the three agencies. 

Towards the formation of a policy in regard to indus¬ 
trial monopoly, each of these branches of the governnient 
has exerted an influence. The présent work describes 
the history of the policy of each of these branches, and 
then analyzes them as a whole, with a view to explaining 
what has been, and what is, the policy of the United 
States towards a number of spécifie questions relating 
to industrial monopoly. 

No attempt is made at this tïme to analyze the prob- 
îem presented by industrial monopoly. The important 
practical question to-day is the attitude of the govern- 
ment towards monopoly, and it has been deemed wisest 
to interpret it, as far as possible, in a purely objective 
manner. 

For the reason that no policies hâve been announced 
since the beginning of the administration of President 
Wilson, and because the administration of President Taft 
may now be viewed as a whole, this stndy ends with his 
term of office, on March 4th, 1913. 
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It seems probable that several governmental policies 
may undergo changes in the near future. Should this 
book give the reader a clearer understanding, in the 
light of history, of the policies to be adopted during the 
présent administration, its pur pose will be aecompîished. 

I acknowledge with gratitude the help received from 
many kind friends, and from many who are strangers* 
Especïally am I indebted to Professor Henry R. Seager, 
of Columbia University, who has aided and critîcised the 
work at every stage ; to Professor Edwin R, A. Seligman, 
of Columbia University; to Professor David R* McCabe, 
of Princeton University; and to my oncle, Mr. Antonio 
Knautlu To my brother, Arnold W. Knauth, my thanks 
are due for much help in the préparation of the manu- 
script and in the proof-reading. 

O. W. K* 

New York City, October 4th t 1913 . 
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CHAPTER 1 


The Formation of a Policy 

The movement towards the formation of industrial 
monopolies in the United States was inaugurated by the 
formation of the Standard Oil Trust in 1882. 1 This was 
foliowed a few years later by the formation of combina¬ 
tions in several other industries, chief of which were the 
trusts in the sugar. cottonseed oil, whiskey and beeF 
industries. 

In addition to these, looser agreements in the form of 
selling pools were quite common throughout the indus¬ 
tries of the country. Mr. Henry D. Lloyd, as early as 
1884/ asserted that ail the industries of the country were 
governed by combinations of one sort or another. In 
1888, a commission in New York State 3 examined into 
the workings of a number of combinations, and reported 
the existence of a large number of others, a complété 
investigation of which, they asserted, would necessitate 
their permanent removal to New York City. And in 
the same year, the committee of the United States 

“The name “ Trust’ ' applies properly to the form of combination 
then employed. This consistée! of the surrender oi the stocks of the 
subsidiary cempanies to certain trustées who issued in ex ch ange 
‘'Trustées* Certificates.'* This form of combination was declared 
illégal in the early nïneties, and sînee then the name ” Trust” has been 
loosely applied to any large combination» It is in this general sense 
that the word will be used during this study» 

1 North American Review , vol. 138, p» 535, 

3 New York State Reports , r888. 
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Senate reported “that the number of combinations and 
trusts formed and forming in this coimtry is, as your 
committee lias asèertained, very large, and affects a large 
portion of the manufactimng and industrial interests of 
the eountry. They do not report any list of these com¬ 
binations for the reason that new ones are constantly 
forming and that old ones are constantly extending their 
relations so as to cover new branches of business and 
invade new territories,” 1 

Important in shaping public opinion during the late 
eighties were the host of articles on the subject of 
monopolies with which the magazines were flooded. 
They were almost unanimously of a character to arouse 
popular fear of the new form of industrial organization 
which at this tinte was being adopted, As Mr. George 
Gunton in 1888 expressed it: “Indeed, the public mind 
lias begun to assume a State of appréhension, almost 
amounting to alarm, regarding the evil économie and 
social tendencies of these organisations.” 5 The very 
titles of the articles were sufficient to account for this; 
“Modem Feudalism,” 3 “The Moloch of Monopoly,” 4 
“The Bugbear of Trusts,” 5 “ Dangerous Trusts,” 6 are 
but typical of many. 

The first official response to the general agitation was 
the appointaient, in 1888, in New York State, of a com¬ 
mission to investigate the question. From an extensive, 
though hasty, investigation, the commission came to 
sorne striking conclusions. They declared : 

1 House Repi No. 4165, Mardi 2, 188g. soth Congress, 2îid session. 

1 PoL Sci . Quai terly, Sept., 1888, vol. HL, p. 38s. 

3 Norik Am. Rev., Mardi, 1887, by J. F. Hudson. 

4 Forum, June, 188g, by Wm, Barry. 

b îbid July, 1888, by Henry Wood. 

6 North Am. Rev., May, 1888, by W. M, Rapsher. 
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For, however different the influences which give ri se to 
these combinations in eacli particular case tnay be, the main 
purpose, management and effect of ail npon the public is the 
same } to-wit : the agrégation of capital, the powér of con- 
troîling the manufacture and output of varions necessary 
coramodîties ; the acquisition or destruction of compétitive 
properties, ail leading to the final and conclusive purposes of 
annihilating compétition and enabling the industries repre- 
sented in the combination to fïx the price at which they would 
purchase the raw material from the producer, and at which 
they would sell the refined product to the consumer. In any 
event, the public at each end of the industry (the producer 
and consumer) is, and is intended to be, in a certain sense, at 
the mercy of the syndicate, combination or trust. 1 

The immédiate resuit of the investigation was the filing 
of a suit in August, 1888, against the North River 
Stigar Refining Co. for abusing its charter, and against 
the Sugar Trust, on the ground that it was a monopoly 
and had usurped franchises. The decision handed down 
on June 24th, 1890, by the New York State Court of 
Appeals, revoked the charter of the company, on the 
ground that it had violâted it, and had failed in the per¬ 
formance of its corporate duties, adding that a corpora¬ 
tion must remain single, as created.* 

Another evidence of the growth of public opinion at 
this time is to be found in the platforms of the political 
parties. I11 1884, largely as a resuit of the granger move- 
ment, was formed the new anti-monopoly party with Ben¬ 
jamin F. Butler as its nominee for President, The saine 
man was also the nominee of the Greenback and the Pro¬ 
hibition parties. AU these parties, besides denouncing 

A New York State Reports , 1888 

1 121 N. Y, 582. 
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railways, pools and monopolies in general, also condemnecî 
the giant corporations, and demanded législation to re- 
store to the people what mono poli es had usurped. While 
the small significance of the movetnent at this time is 
shown by the total vote cast for Butler of only 175,000, 
it nevertheless marked the beginning of the récognition 
by politicians of the growing popular demand. 

In this year there was no mention of the corporation 
problem in the Republican platform, and the ver y cau¬ 
tions section 111 the Démocratie platform : 

While we favor ail législation whicli will tend to the équitable 
distribution of property, to the prévention of monopoly, and 
to the strict enforcement of individual rights against corporate 
abuses, we hold that the welfare of society dépends upon a 
s cru p nions regard for the rights of property as de fine cl by law. 

T lui s the trust problem in 1884 may be dismissed as of 
no national importance. 

A great change, however, is to be noted in the next 
presidential campaign. Uncertainty had been replaced 
by certainty, and the issues of the minor parties had 
become the issues of the major ones. The Republican 
platform of t 888 came ont clearly with 

We déclaré our opposition to aîl combinations of capital, 
organized in trusts or otherwise, to control arbitrarily the 
condition of trade among our citizens, and we recommend to 
Congress and the State Législatures in their respective j 11 ris- 
dictions, such législation as will prevent the execution of ail 
schemes to oppress the people by undue charges 011 their 
supplies, or by unjust rates for the transportation of their 
Products to market. 

The Democrats vvere no less précisé in their platform, 
declaring that 
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the interests of the people are betrayed when, by unnecessary 
taxation, trusts and combinations are permitted to exist 
which, whïle nnduly enrlchmg the few that combine, rob the 
body of our citizens by deprivlng them of the benefits of 
natural compétition* 

The unanimity of both parties in their purpose of pre- 
venting the existence of monopoly, on account of the 
harrn done to the people, is clear evidence of the extent 
to which popular opinion had been aroused. 

In this same year President Cleveland mentioned the 
great power that had been attaîned by certain corpora- 
tiens, and urged a réduction of the tarif!* 1 In the foh 
lowing year, 188g, President ITarrison called for more 
direct législation to stamp ont mono polies : 2 

Eamest attention shonld be given by Congress to a considéra¬ 
tion of the question how far the restraint of those combina¬ 
tions of capital commonly called ** trusts ” is a matter of 
fédéral juridiction, When organized, as they often are, to 
crush ont ail healthy compétition and to monopolize the pro¬ 
duction or sale of an article of commerce and general neces- 
sity, they are dangerous conspiracies against the public good, 
and should be made the subject of prohibitory and even penal 
législation. 

In the meantime Congress was taking preparatory 
steps. Its hrst move was a resolution introduced into 
the House on January 4th, i888> by Mr. Mason, instruct- 
îng the coinmittee on manufactures to inyestigate into 
the subject and make a report, After considérable de- 
bate, this was passed on January 25th, 1888, 

This committee 3 examined into the operations of the 

1 Richardson, Messages and Papers of the Presidents, vol. viïi, p, 774. 

* Ibid. T voh ix p p, 43, 

3 ÂT. Repi., no* 3112, soth Congress, ist session, and H. Repi ti no, 
4 i ^Sï' SOth Congress, 2nd session. 
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Standard Oïl Company, the Sugar Refineries Company, 
the Cottonseed Oil Trust, the Whiskey Trust and the 
Beef Trust, Owing to a différence of opinion on the 
part of its members, it confined itself to a report oî the 
testimony, which it recommended to the careful perusal 
oî the House. The investigations oî the committee were 
hampered through its inability to force witnesses to 
appear, to testify when they did appear, or to verify 
statements by an examination of the books of the com¬ 
pany. Considering ail these disadvantages, its success 
in unearthing the workings of trusts was remarkable, 
and of great value in clarifying opinions previously based 
on rumor, It gave to Congress a foundation of fact on 
which to form its laws, and contributed greatly in con- 
centrating thought on the remédiés for the situation. 

And on May xst, 1890, a select committee of the 
Senate, reporting on the transportation and sale of méat 
products, recommended the passage of the anti-trust bill 
as final ly reported by the judiciary committee of the 
Senate. 1 

A detaiîed description of the debates which occurred 
in Congress prior to the passage of the Sherman act is 
in many ways instructive in determining the opinions and 
desires which actuated that body* A number of members 
presented their views, so that from the cumulative évi¬ 
dence thus obtained, some general purposes may be 
ascertained. 

Too much emphasis, however, should not be placed 
on the value of these debates. Justice Peckham later 
summed up the situation in this way: 

Looking simply at the history of the bill from the time it was 
introduced in the Senate until it was hnally passed, it would 


Sen. RepL, no. 82 g, Sist Congress, ist session. 
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be impossible to say what were the views of a majority of the 
members of each house in relation to the meaning of the act. 
. , . Ail that can be determmed from the debates and reports 
is that varions members had varions views. 1 

This, on the other hand, is rather an extreme state- 
ment The debates hâve sortie value to the student of 
the Sherman act; and tliey should be studied with a 
view to discovering wherein they showed sufficient 
unanimity to give a due to the policy desired by 
Congress. 

Already, in 1888, several bills intended to régulâte the 
growîng combinations in industry had been introduced 
in the Senate, 2 * and, in the early part of 1889, were on 
several occasions the subject of discussion in that body .3 
But although a number of aspects of the question were 
at tliis time touched on, and general approval of sonie 
sort of législation to regulate the trusts and combina¬ 
tions was apparent, the matter was allovved to drop, after 
the severe indictment by Senator George of Mississippi, 
of the proposais then under discussion, on the grounds 
of unconstitntionality and inadequacy. 

On December 4th t 1889, Senator Sherman, of Ohio, 
introduced in Congress “A Bill to déclaré unlawful, 
trusts and combinations in restreint of trade and 
production/’ 4 

l The Freight Association case, 166 U. S* 318, 

2 Cong . Rec. % soth Congress, ist sess., S. 2906, S. 3440, S. 3445, and 
S. 3510 , 

*soth Congress, 2d sess., pp, 1120-1121, 1167-1169, 1457-1462. 

4 dâid. t vol. 2i, p. 1765, 5ist Cong., ist sess., S. 1. The bill was as 
f ollows : 

Sec. 1. That ail arrangements, contracts, agreements, trusts, or 
combinations between persons or corporations made with a view or 
which tend to prevent full and free compétition in the importation, 
transportation, or sale of articles imported into the United States, or ïn 
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This bill declared void arrangements or combinations 
of any sort, between persons or corporations, which 
tended to prevent free compétition, or which advaneed 
the price of any article imported into the United States 
or produced and sold in the United States, when it was 
transported from one state into another. And it pro- 
videcl for a civil remedy for persons injured by such 
combinations, and for criminal punishment for persons 
connected in any manner with such combinations. It 
was reported from the finance committee by Senator 
Sherman on January I4th, 1890, and was first considered 
by the Scnate 011 February 27th. At this time Senator 

the production, manufacture, or sale of articles of domestic growth or 
production, or domestic raw mate rial t ha t compotes with any similar 
article upon which a duty is levîed by the United States, or which shall 
be transported from one State or Territory to another, and al! arrange¬ 
ments, contracta, agreements, trusts, or combinations between persons 
or corporations, designed or which tend to ad van ce the cost to the con¬ 
sumer of any such articles, are hereby declared to be against public 
policy, unlawful and void* 

Sec. 2. That any person or corporation, injured or damnïfied by such 
arrangement, contract, agreemeet, trust, or combination, may sue for 
and recover in any court of the United States of competent juridiction, 
of any person or corporation a party to a combination descrîbed in the 
first section of this act, the fuîl considération or sum paid by him for 
any goods, wares and merchandise included in or advaneed in price by 
said combination* 

Sec. 3* That ail persons entering into any such arrangement, cort- 
tract, agreement, trust, or combination, descrîbed in section 1 of this 
act, either on hîs own accoimt or as an agent or attorney for another, 
or as an officer, agent or stockholder of any corporation, or as a 
trustée, committee or in any capacity whatever, shall be guilty of a 
high misdemeanor, and on conviction thereof in any district or circuit 
court of the United States, shall be subject to a fine of not more than 
$ro,oûo, or to imprisonment in the penîtentiary for a term of not more 
than five years, or both such fine and imprisonment, in the discrétion 
of the court* And it shall be the duty of the District Attorney of the 
United States of the district in which such persons résidé, to instîtute 
the proper proceedings to enforce the provisions of this act* 
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George, of Mississippi, 1 made a long speech on the con¬ 
stitution ali ty and the efficiency of this measure. He 
declared it to be unconstitutional, on the ground that it 
did not clifferentiate between interstate and intrastate 
commerce, and inefficient, on the ground that it did not 
prohibit agreements made in foreign countries. As a 
resuit of this speech the bill was recommitted to the 
finance conimïttee. 

On Mardi 2ist, Senator Sherman reported a nevv bill 
from the finance committee. This bill prohibited only 
combinations entered into by persons or corporations of 
different states, or of the United States and foreign 
countries, Moreover, it gave to district courts original 
juridiction in enforcing the prohibitions of the bill, pro- 
viding a remedy of double damages to any persons in- 
jured by such combinations* And it removed the cri mi¬ 
nai clause of the original bilL* 

1 Cong. Rec sist Congress, ist sess,, p* 1765* 

3 Cong* Rec,, vol. 2 i t 5ist Gong., ist sess., p, 2455, 

Section i, That ali arrangements, contracte, agreements, trusts, or 
combinations between two or more eitizens or corporations or both, of 
different States, or between two or more eitizens or corporations, or 
both, of the United States and foreign States, or eitizens or corpora¬ 
tions thereof, made with a view or which tend to prevent full and free 
compétition in the importation, transportation, or sale of articles ïm- 
ported into the United States, or with a view or which tend to prevent 
fulî and free compétition in articles of growth, production or manufac¬ 
ture of any State or Territory of the United States with sïmilar articles 
of the growth, production, or manufacture of any other State or Terri- 
tory, or in the transportation or sale of ïike articles, the production of 
any State or Territory of the United States into or with in any other 
State or Territory of the United States; and ail arrangements, trusts, 
or combinations between such eitizens or corporations, made with a 
view or which tend to advance the cost to the consumer of any such 
articles, are hereby declared to be against public policy, unlawful, and 
void. And the circuit courts of the United States shall hâve original 
jurisdïction of ail suit s of a civil nature at common law or in equity ans- 
ing under this section, and to issue ail remédiai process, orders, or writs 
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In presenting this new measure, Senator Sherman 
made a speech on the subject of trusts, in wliich lie so 
clearly expressed his économie views, that it is well to 
examine them, 

Àfter stating that he expected liberal interprétation 
by the courts, lie said 

This bill does not seek to cripple combinations of capital and 
labor ; the formation ot partnerships or corporations ; but 
only to prevent and control combinations made with a view 
to prevent compétition or for the restraint of trade, or to in- 
crease the profits of the producer at the cost of the consumer , 1 

But he stated no tests of this différence, apparently 
relying on the courts to u distinguish between lawful 
combinations in aid of production and unlawful com¬ 
binations to prevent compétition and in restraint of 
trade.” Then he went on to speak of the wrongdoing 
of assocïated capital wliich was not satisfied with part- 
nersbips or corporations competîng with each other and 
had invented a new form of combination commonly 
called “trust” that sought to avoid compétition. He 
then described the evils which such concentration of power 
entailed, quoting front the speech of Senator George, 
which he said so well described the situation, that he 
read it as his own. 

proper and necessary to enforce its provisions. And the Attorney- 
General and the several district attorneys are hereby directed, in the 
name of the United States, to commence and prosecute ali such cases 
to final judgment and execution. 

Section 2, That any person or corporation injured or damnîfied by 
such arrangement, contract, agreement, trust, or combination defined 
in the first section of this act may sue for and recover, in any court of 
the United States of competent juri s diction, without respect to the 
amount involved, twice the amount of damages sustained and the cost 
of the suit, together with a reasonable attorney's fee. 

1 Congr . Rec, t 1890, vol. 21, p + 2456. 
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These trusts and combinations are great wrongs to the people. 
They hâve invaded many of the rnost important branches of 
business. They operate with a dûuble-edged sword. They 
ïîicrease beyond reason the cost of the necessaries of life and 
business and they decrease the cost of the raw material, the 
farm products of the country. They regulate prices at their 
wilî, depress the price of what they buy, and inerease the price 
of what they selh They aggregate to themselves great 
enormous wealth by extort ion, which makes the people poor. 
Then, makmg this extorted wealth the means of further extor- 
tion from their unfortunate victims, the people of the United 
States, they pursue unmolested, unrestrained by law, their 
ceaseless round of peculation under the law, till they are fast 
producing that condition of our people in wliich the great 
mass of them are servi tors of those who hâve this aggregated 
wealth at their commandé 

After arguing for the constitutionality of the présent 
measure, he closed with the statement 

And, sir, while I hâve no doubt that every word of this bill is 
whhin the powers granted to Congress, ï feel that its defects 
are in its modération, and that its best effect will be a warn- 
ing that ail trade and commerce, ail agreements and arrange¬ 
ments, ail struggles for money or property, must be governed 
by the universal law that the public good must be the test 
for alh 2 

Senator Vest of Missouri was the next speaker, saying 

Mr. President, no one can exaggerate the importance of the 
question before the Senate, or the intensity of feeling which 
exists in the country in regard to it. I take it, there will be 
no controversy with the Senator from Ohio as to the enormity 
of the abuses that hâve grown up under the System of trusts 

1 Çongr , Rec ,, 1890, vol, 21, p, 2461, 

1 Jhtd p. 2462. 
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and combinations which now prevail in every portion of the 
Union , 1 

He thereupon argued that the présent measure vvas un- 
constitutiorial, and hoped it would be referred to the 
judiciary committee for further considération. And he 
closed with the emphatic déclaration that the only real 
remedy for the trust problem lay in the réduction of the 
tariff, In proof of this, he hrought forward many letters 
and statistics, 

Senator Hiscock, of New York, also stated that he 
sympathized with Senator Sherman, and was willing to 
join with him in every effort that promised to defeat 
trusts and combinations, Senator Reagan, of Texas, 
next stated that he agreed with the objects of the bill, 
but considered it in its présent form un constitution al 
and inefficient, Senator AUison next in vigorous lan- 
gu âge denied ail connection between the tariff and the 
trusts, with the exception of the Sugar Trust and the 
Steel Rail Combination, 

Senator Teller, of Colorado, closed the debate for the 
day, giving a statement of the wrongs of the trusts : 

There is not a civiîlzed country anywhere in the world that is 
not more or less cursed with trusts, A trust may not always 
be an evil- A trust for certain purposes, which may simply 
mean a combination of capital, may be a valuable thing to 
the commun!ty and to the country, There hâve been trusts 
in this country that hâve not been injurions. But the general 
complaint against trusts is that they prevent compétition , 1 

But he did not consider the présent bill strong enough 
to attain the desired result, and then went on to show 
that the tariff was not related to the rise of trusts. 


1 Congr. Rec ,, i8go, vol. 21 , p. 2463. 


i îàid. I p. 2471. 
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The debate re-opened on Mareh 24 th with a speech by 
Senator Turpie, of Indiana. He said, “The purpose of 
the bîll of the Senator from Ohio is to nullify the agréé- 
ments and obligations of the trusts; of these fraudulent 
combinations, I favor it. There is another purpose, to 
give to parties injured a civil remedy in damages for 
injury mflicted. I am in favor of that.” 1 Having thus 
stated his views, he then spoke of the aid he expected to 
be given by the favorable construction of the courts, 
Senator Pugh, of xAdabama, next spoke of the “magni¬ 
tude and the oppressive and merriless character of the 
evils resulting directly to eonsumers,” 2 and mdorsed the 
propriety of the original Sherman bill in stopping this 
evil. Hereupon, Senator Reagan 3 offered his'addition to 
the Sherman bill, which rnade connection of any sort 
with a trust a criminal offense, and liable to a fine and 
imprisonment; and which defined a trust as a combina¬ 
tion of capital, skill or acts, for the purpose of creating 
a restriction in trade, Hmiting production or incyeasing 
priées, preventing compétition, fixing a standard price, 
creating a monopoly, contracting not to enter an indus- 
try, or to enter an agreement whereby prie es are affected, 
A general debate ensued on these proposais, during 
which objection was brouglit out against the criminal 
features, especially since it was agreed 4 that tlie bill 
at présent included farmers' and workmens* associations, 

Senator Stewart, of Nevada, at this time, made the 
only speech in the Senate adverse to the spirit of the 
Sherman bill, 5 He insisted that combination was a 
necessary élément in modem life, iîlustrating his point 
by reference to the failure of England to carry out such 

1 Congr . Rec. t i8go, voL 21, p, 2556. t îbid, i p. 2558, 

û Ibid , P p. 2560, 4 Ibid, y p, 2561. 5 Ibid., pp. 2564 et seç. 
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laws. The only means by which such combinations could 
be regulated, lie coneluded, was by counter combinations 
on the part of the people. 

The next speaker was Senator Hoar, w r ho criticised 
the bill sharply, on the ground that at présent it included 
but a very small part of the offenses of combinations, 
and that it failed to give a proper rernedy to those 
injured by combinations/ Hereafter ensued further 
criticisms of the ineflfectiveness of the proposed bill, 
especially on the part of Senators Vest, Hiscock, and 
Teller. 

The debate was resumed on Mardi 25 th, as in coin- 
mittee of the whole. 

Senator George pointée! out in empliatic language the 
importance of the subject before them. It is a sad 
thought to the philanthropist that the présent System of 
production is having that tendency which is sure at some 
not very distant day to crush out ail small men, ail small 
capitalists, ail small enter prises/* And then lie inquired 
u Is production, is trade, to be taken away from the 
great mass of the people and con cent rat ed in the hands 
of a few men who, I am obliged to add, by the policies 
pursued by our government, hâve been enabîed to ag- 
gregate to themselves large enormous fortunes?” 2 

He then moved the reference of the original bill and 
ail the proposed amendments to the judiciary commit- 
tee. 3 This, however, was objected to by a number of 
speakers, on varïous grounds ; especially by Senator 
Reagan, who desired his addition to be voted on by the 
Senate, and by Senators Wilson, Sherman and Pugh who 
feared such a move would prolong the time of the pas- 

1 Congr. Rec 1890, voL 21, pp. 2567 et seç* 2 Ibid,, p, 2598. 

p. 2600. 




THE FORMATION OF A POL1CY 


201 ] 


2 7 


sage of any bill. And Senator Stewart again objected 
to the passage of the bill, on the gronnd that ît took 
away “the sacred right of coopération.” 1 * Next, Sena- 
tors Platt and Morgan advocated the reference, on the 
ground that the présent bill was entîrely ineffective. 
And when the vote was taken, it was found that the 
motion was lost, 15 yeas against 28 nays. 3 

Thereupon, a vote was taken on adding the Reagan 
amendment to the Sherman bill ; this was carried, by 34 
yeas agaînst 12 nays. 

The Senate at this time agreed to an amendment 
offered by Senator Sherman, 3 to add to Section 1 a pro- 
viso excluding from the ban of the act combinations of 
labor, agriculture or horticulture. It then agreed to a 
number of amendments offered by different Senators ; 
by Senator Reagan, 4 * permitting suits to be brought in 
State as well as fédéral courts ; by Senator Hoar, s to 
apply the act to combinations of persons or corporations 
of the same state, if they prevent free compétition ; by 
Senator Ingalls, preventing dealings in options and 
futures, by laying burdensome taxes and conditions on 
. these privilèges.® Next, Senator Coxe, of Texas, offered 
an amendment to ail the bills proposed, except that of 
Senator Ingalls, 7 This bill described and denounced 
trusts, and forbade the transportation of articles pro- 


1 Congr. Rec., 1890, voi. 21, p. 2606. 1 Ibtd., pi 2611. 

5 Ibid ., p. 2611. “ Provided, that this act shall not be construed to 

apply to any arrangements, agreements or combinations between labor- 
ers, made with the view of lessening the number of hours of labor, or 
of increasing their wages; nor to any arrangements, agreements, or 
combinations in horticulture or agriculture made with the view of en- 
hancing the price of agricnltural or horticultural products.' 

4 Ibid., p. 2 ( 5 12. s Ibid ., p. 2613. 

6 Ibid,, p. 2613. 1 Ibid., p. 2614. 
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diîced by a trust in one State into other States ; more- 
over, it gave to the President the power of suspending 
the tariff on any articles manufactured by a trust. How- 
ever t it was defeated by a vote of 26 to 16. 1 

Buring the debate on March 26th, two amendments 
of importance were added. The first of tliese was that 
proposed by Senator Spooner, 2 giving to the court the 
power of îssuing an injunction against ail persons con- 
nected with a trust, forbiddîng them to carry on 
the business, and applying severe remedies. After a 
îengthy debate, this was agreed toA The second was an 
addition to section 1, proposed by Senator AldricV 
providing that the act should not apply to combinations 
which, by means other than a réduction of wages, lowered 
the cost of production or prices of any necessaries of 
life, or increased the earnings of any persons engaged in 
useful empioyments. This also was agreed to. 

Hereafter a nurnber of additions to the articles in 
which “futures” were prohibited were passed, to such 
an extent as to justify Senator Sherman 3 s ont break 5 
that “ the amendments which hâve been put upon this 
bill in the last few minutes are such as simply bring it 
into contempt, and the manner in which this lias been 
donc tends to bring the whole bill into contempt. 33 

Despi te this, more min or amendments were proposed, 
sorne of which were agreed to and others rejected, until, 
on March 2yth, the bill was reported from the committee 
of the whole, 6 and the amendments considered by the 
Sénat e. In connection with the am end ment to exclu de 
from the ban of the act combinations of laborers, farmers 


1 Congr i8go, voL 21, p. 2615, 
! Ibid. , p, 2652. 

* Ibid. , p. 2655. 


% Ibid. T p. 2640. 
^ Ibid. f p. 2655. 
6 Ibid ,, p. 2723. 
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an d horticulturists, Senator Edmunds expressed his views 
at sortie length. 

I arn in favor, most earnestly in favor, of rïoing anything 
that the Constitution of the United States has given Congress 
power to do, to repress and break up and destroy fore ver the 
monopolies of that character, [z. e. f Sugar Trust and Standard 
Oil] because in the long - run, however seduetive they may 
appear in lowering prices to the consumer, for the time being, 
ail human expérience and ali humain philosophy has proved 
that they are destructive of the public welfare and corne to be 
tyrannies, grinding tyrannies, 1 

But he argued that the blll at présent went beyond the 
constitutional power of Congress, The Constitution, he 
pointed out, 

did not give to the Congress of the United States, and it did 
not mean to give, and it ought not to hâve giyen it, and 
ought not to give to it now, I think, the power to enter into 
the police régulations of the people of the United States, to 
endeavor to conduct or to manage or to reguîate their affairs 
as the states, in every State of the Union, hâve been authomed 
“-not authorized, but left by the Constitution in their original 
rïglit to do so.* 

The true relation between capital and labor, he stated, 
was an équation, To allow labor ers to combine for 
higher wages, and not allow employers to combine for 
higher prices, he concluded, was inéquitable, and sure to 
break down. And Senator Platt also believed the preS“ 
ent bill to be unconstitutionaL Moreover, he thought 
that it did not distinguish adequately between proper 
combinations and those of a predatory character. There- 
upon, on a motion by Senator Walthall, the Senate by a 


Congr -, Rec.j 1890, voL 21, p. 2726. 


2 Ibid,, p. 2727, 
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vote of 31 to 28 agreed to refer the bill with ail its 
amendments to tbe judiciary committee, with instruc¬ 
tions to report within twenty days, 1 

On behalf of the judiciary committee, Senator Ed- 
miindSj on April 2d, reported the bill back to the Sen- 
ate/ This bill struck ont ail of the previous biïls a£ter 
the enacting clause, and substituted an entirely new 
measure. The members of the judiciary committee at 
this time were Senators Edmunds, Hoar, Ingalls, Wilson 
of lowa, Evarts, Coke, Vest, George, and Pu glu 3 Their 
new bill was now presented in the same form in which, 
after much debate, it was finally enacted into îaw. Its 
provisions were as follows : 

Section 1. Every contract, combination in the form of trust, 
or otherwise, or conspiracy, in restraint of trade or commerce 
among the several States, or with foreign nations, is hereby 
declared to be illégal. Every person who sliall make an y 
such contract, or engage in any such combination or con- 
spiracy, sliall be deemed guilty of a misdemeanor, and, on 
coiivietion thereof, shall be punished by a fine not exceeding 
five thousand dollars, or by imprison ment not exeeeding one 
year, or by both said punishments, in the discrétion of the 
court. 

Sec. 2. Every person who shall monopolize, or attempt to 
monopolize, or combine or conspire with any ollier person or 
persons to monopolize any part of the trade or commerce 
among the several States, or with foreign nations, shall be 
deemed guilty of a mîsdemeanor, and, on conviction thereof, 
shall be punished by fine not exceeding five thousand dollars, 

l Congr> Rec i8qo, vol. 21 y p. 273 1 , 2 Ibid. , p. 2gou 

s We are indebted to tlie researches of Mr. Albert H, Walker for the 
discovery of the anthors of this bill. Senator Edmunds wrote sections 
1 (except 7 words), 2, 3, 5, 6, Senator George wrote section 4, Senator 
Hoar wrote section 7, Senator Ingalls section 8, and Senator Evarts 
the seven words of section 1 lt in the form of trust or otherwise/* 
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or b y imprisonment not exceeding one year, or by both said 
punishments, in tlie discrétion of the court. 

Sec. 3. Every contract, combination in form of trust or 
otherwise, or conspiracy, in restraint of trade or commerce in 
any Terri tory of the United States, or the District of Colum- 
bia, or in restraint of trade or commerce between any such 
Territory and another, or between any such Territory or 
Territories and any State or States or the District of Columbia, 
or with foreign nations, or between the District of Columbia 
and any State or States or foreign nations, is hereby declared 
illégal. Every person who shall make any such contract or 
engage in any such combination or conspiracy, shall be 
deemed guilty of a misdemeanor, and, on conviction thereof, 
shall be punished by fine not exceeding five thousand dollars, 
or by imprisonment not exceeding one year, or by both said 
punishments, in the discrétion of the court. 

Sec. 4, The severaî circuit courts of the United States are 
hereby invested with jurïsdiction to prevent and restrain 
violations of thïs act : and it shall be the dut y of the several 
district attorneys of the United States, in their respective 
districts, under the direction of the Attorney General, to 
institute proceedings in equity to prevent and restrain such 
violations. Such proceedings may be by way of pétition set- 
ting forth the case and praying that such violation shall be 
enjoined or otherwise prohibited. When the parties corn- 
plained of shall hâve been duly notifïed of such pétition the 
court shall proceed, as soon as may be, to the hearing and 
détermination of the case ; and pending such pétition and 
before final decree, the court may at any tirne make such 
temporary restraining order or prohibition as sliall be deemed 
just in the pre mise s. 

Sec. 5. Whenever it shall appear to the court before which 
any proceedîng under section 4 of this act may be pending, 
that the ends of justice require that otlier parties should be 
brought before the court, the court may cause them to be 
summoned, whetlier they résidé in the district in which the 
court is held or not : and subpoenas to that end may be served 
in any district by the marshal thereof. 
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Sec. 6. Any property owned under any contra et or b y any 
combination, or pursuant to any conspiraey (and being the 
siibject thereof) mentioned in section on£ of this act, and 
being in the course of transportation from one State, to 
another, or to a foreign country, shall be forfeited to the 
United States, and may be seized and condemned by like 
proceedmgs as those provided by law for the forfeiture, seizure 
and condemnation of property imported into the United 
States contrary to law. 

Sec. 7. Any person wîio shall be injnred in bis business or 
property by any other person or corporation by reason of 
anythîng forbidden or declared to be unlawful by this act may 
sue therefor in any circuit court of the United States in the 
district in which the défendant résidas or is found, without 
respect to the amount in contre versy, and shall recover three- 
folrï the damages by him sustained, and the costs of suit, 
including a reasonable attorney's fee. 

Sec. 8. That the w ord “ person ” or “persons” wherever 
used in this act shall be deemed to indu de corporations and 
associations existing under or authorized by the laws of either 
the United States, the laws of any of the Terri tories, the laws 
of any State, or the îaws of any foreign country. 

On April 8th the Seoate, as in committee of the 
whole, proceeded to the considération of the bill. 1 
After little debate, during which Senator Sherman stated 
his approval of the présent form of the bill, it was agreed 
to, and reported to the Senate, 

A number of amendments were now ofïered, ail of 
which, however, were defeated. Senator Reagan pro- 
posed to amend section 7 by permitting persons to sue, 
not only in fédéral courts, but also “in any State court 
of competent jurisdiction.” * But it was pointed ont by 
a number of speakers that Congress had 110 power to 
enable a State court to award damages, and the amend- 


1 Cong. Rec* f iSgo, vol. 21, p, 3145- 


7 Ibid* t p. 3146. 
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ment was defeated by a vote of 36 to 13/ Senator 
George then offered an amendment to section 7, permit- 
ting any number of persons injured by the same combi¬ 
nation to join in bringing a suit for damages, and pro- 
viding that the court should find a separate judgment for 
each complainant, according to the circumstances, but it 
was rejected without debate. Senator Reagan next 
offered an amendment to section 3, providing “ that 
each day’s violation of any of the provisions of this act 
shall be held to be a separate offense,” but this also was 
immediately rejected, 3 

At this point Senator Kenna mtroduced a question of 
interest. He asked of Senator Edmimds the exact mean- 
ing of monopoly, whether it applied to a person, who by 
means of superior skill, received ail the orders in any 
industry. To this Senator Edmunds replied in the nég¬ 
ative, and Senator Hoar further gave a définition of 
monopoly: “ It is the sole engrossing to a man’s self by 
means which prevent other men from engaging in fair 
compétition with him.” Senator Gray then proposed to 
strike out of section 2 the words i{ monopolize, or attempt 
to monopolize,” but this was quickly rejected. 3 

The vote on the bill as a whole was then taken, and 
it was passed by 52 yeas to 1 nay. The single nay was 
recorded by Senator Blodgett, of New Jersey, who took 
no part in the débate and did not explain his vote. 
Thereupon, the title of the bill was amended so as to 
read: “A bill to protect trade and commerce against 
unlawful restraints and monopolies.” 

After passing the Senate, the Sherman bill reaehed the 
House on April 11, 1890, and was at once referred to 
the judïciary comrnittee. 4 This, however, was not the 

1 Congr . Rec< t r8t)0, vol. 21, p. 3151. 3 lôid., p. 3151. 

*Iàid. y p. 3152. 4 Iôid. f p. 3326. 
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first introduction of the House to the trust question. 
In 1888, at least 12 bills against trusts were proposed, 
but were never reported from the eommittees to whieh 
they were assigned. At this time, also was undertaken 
the House investigation, conducted by the committee 
on manufactures. Conséquent^ this body was fairly 
famiiiar with the varions aspects of the problem. 

On Àpril 25th, the bill was favorably reported from 
the committee, 1 and on May ist it was opened to debate. 
Mr, Culberson of Texas, in introducing the bill, 2 said he 
thought it could be quickly disposed of, as it was far 
less important than the other two bills on which the 
judictary committee were to report, The measures to 
which he referrerî were bills concerning copyrights and 
bankruptcy, Mr, Blancl interposed the objection that 
the bill was of the greatest importance, and should be 
fully discussed; since in its présent form it was worth- ! 
less, and in need of amendments to carry ont its purpose. 

Thereupon, Mr. Culberson undertook to explain and 
defend the measure. In regard to section 1, be said: 3 j 
u Now, just what contracts, what combinations in the 
form of trusts, or what conspiracies, will be in restraint 
of the trade or commerce mentioned in the bill, will not 
be known until the courts hâve construed, and inter- 
preted this question/' But he cited certain examples, 
which he considered to be the restraints covered by the 
bill, One was the System of discounts given to retailers 
who handled only the goods of a certain manufacturer 
at stated prices, on penalty of losing the discount if they 
broke the agreement, This, it will be remembered, was 
the method practiced by the Whiskey Trust to retain 

l Congr. Rec., 1890, vol. 21, p, 3587. * Ibid. , p. 4088. 

p, 4089, 
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control over its products. Another was the System of 
spécial contracts, directly in restraint of trade, employed 
by the Standard Oiî Trust, and by the Beef Trust* 
“These,” he sakl, “are some of the cases which I 
think fall within the operation of the bill.” The meam 
ing of “ monopoly/’ according to Webster, was u To 
engross, to obtain by any means, exclusive right of 
trade to any place or within any country or district, as 
to monopolize the trade/' 1 The attempt to do thïs, he 
continued, was forbidden by the bill, 

At this point, Mr. Butterworth asked several spécifie 
questions. Suppose, he queried, the Standard Oil 
Company of Ohio, in selling to Texas agents, fixed the 
selling price for those agents, without authorizing them 
to drive ont competitors? This Mr* Culberson con- 
skiered legal, if they sold to everybody in that way, 
Again, asked Mr* Butterworth, suppose a combination 
at Chicago shouid* purchase beef consigned from otlier 
States, and shouid by arrangements wïth its agents 
throughout those States, keep the price below a certain 
figure? This Mr* Culberson considered, would be pro- 
hibited by the bilh And lastly Mr* Butterworth asked : 
“ Suppose a Chicago firm shouid consign its beef to a 
butcher in my town, and shouid afterwards, upon his in- 
sisting upon selling the méat at a lower price than they 
directed, establish another butcher by his side, refusing 
to sell any more to the first, and authorizing the second 
to sell at a lower price until the first was driven out of 
the business; would that be reaehed by this bill?” 
Which Mr* Culberson again answered in the affirmative. 

Thereupon, Mr. Culberson explained section 4, point™ 
ing out that it gave the Attorney-General power to in- 


1 Congr. Rec , p iSgo, vol. 21, p. 4090. 
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stitute suit, Mr. Henderson of lowa, thought each 
district attorney shotild hâve thîs power, but Mr. 
Culberson insisted tliat suits would be of such great. im¬ 
portance, that they shoüïd be direeted from a central 
head. Then, Mr, Culberson look up section 6, showing 
the importance of forfaiture to the government of any 
goods which are the subject of a contracta combination 
or conspiracy in restraint of trade, under the same con- 
ditions as goods wrongfully imported into the eountry. 
He next called attention to section y, saying that it 
allowed people to sue for damages in a circuit court, 
whether or not the sum exceeded in quantum $2000. 
He also emphasized the fa et, that as juridiction in state 
courts was not specifically demed, it was permitted, 
He ended his explanation, with the remark that Con- 
gress could completely crush the trusts, by removing 
the tariff from those articles which were manufacturée! 
by trusts, but stated that thîs would be inadvisable, be~ 
cause since nearly ail products were handled by combi¬ 
nations, it would strip ail the revenue from the govern¬ 
ment, and force them to resort to direct taxation, 

The next speaker was Mr, Wilson, of West Virginia. 
He eriticised the bill severeîy, as being quite inadéquate: 
“ï, for one, Mr, Speaker, do not believe that this bill 
will accomplish the purpose for which it purports to be 
enacted,” 1 And he considered that the only way to 
strike the trusts was through the corporations, adding 
that this could niost effectively be accomplished by the 
States, And then he turned to the relation between the 
tariff and the trusts, pomting to the existence of trusts 
in Germany and their failure in England. 

His thought is summed up in this sentence: “If there 
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is a remunerative demand for products, there is little 
teraptation and no necessîty for forming trusts. It is 
only when the power of production has outstripped the 
power of consumption that this temptation and almost 
necessîty exist.” 1 In this country, he însisted, our sup- 
ply has outstripped our demand. For this condition 
there were but two remedies, either to open markets to 
commerce and let out the surplus, or to create trusts and 
throttle commerce. On being asked what law prevented 
exports, he replied it was the tariff which prevented im¬ 
ports. And he further criticised the Republicans: “ You 
hold out to a man great prizes, you dangle before his 
eyes the opportunity of making great weaîth, and then 
you say, ‘ If you sieze upon these prizes we are going to 
punish you.' ” s Finally, he submitted extracts from 
many articles to bring out his view s. These explained 
that the présent tarif! was protective in nature, that this 
stimulated production excessively and that this excess, 
being closed to commerce by the tariff, brought about 
the formation of combinations against commerce. 

Mr. Sayers, of Texas, now ofïered an amendment per- 
mitting the President to suspend the tariff on articles 
made by a trust, but he was called out of order by the Chair. 

Mr. Ezra B. Taylor replied to Mr. Wilson’s argu¬ 
ments, denying ail relation between the tariff and trusts, 
pointing to the existence of trusts in England, and aver- 
ring that many of our most highly protected articles 
were not involved in trusts. Thereafter, he declared 
himself opposed to trusts, describing them as the “mon- 
ster who robs the farmer on one hand, and the consumer 
on the otber.” 3 And he favored this bill which proposed 
to destroy them. 

1 Congr, Rec., i8go, vol. 21, p. 4093. 1 Ibid. , p. 4095. 

i Ibid. , p. 4098. 
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Ml Cannon, of Illinois, aiso criticised Mr, Wilson for 
confusing the trust and the tarifï questions, and de- 
clared himself strongly in favor of the proposed bilh 
And then he informed Mr. Wilson that the tarifï bill at 
that tirne under considération 

repealed the juggling sngar schedule under which the Sugar 
Trust was formed, and put sugar upon the free iist. It ’will 
relie ve each inhabit an t of the eountry, great and small, rieh 
and poor, from the exaction of at least $1 a year, upon sugar 
alone, and at the same lime, destroy the sugar trust. 

This curions admission of the connection belween the 
tarifï and the Sugar Trust does not appear to hâve been 
followed up, however, and the subject was allowed to 
drop. 

Mil Bland now offered an amendment to corne in after 
section 8, providing that contracts for the prévention oî 
compétition in îransported commoditïes, or in the trans¬ 
portation of persons or property, between different States, 
be prohihited. 1 

Pending the vote, Mr; Heard of Missouri and Ml 
R ogers of Arkansas, pointed to the ability of those 
Senators who had passed on the measure, and then Mr. 
Fithian stated his économie views of trusts. 

It is sufficient for me to khow [he said] that they exist, that 
they are an evil, that they are destroy ing the legitimate com¬ 
merce of the country, that they enliance the price of com- 
modities to the people beyond an honest profit and that 
they are a crime against the government and against the 
people. These causes are suffîcient to call for the intervention 
of the power of the government for tlieir suppression. 


1 Congr, Rec. % 1890, vol. 21, p, 4099. 
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Thereupon Mr. Bland offered his amendment; 1 which 
was passed without debate ; and immediately after, with 
thîs amendment, the bill was passed. 

Congress now entered upon a sériés of conférences 
between committees of the two houses, during which a 
number of amendments were proposed and rejected. 

The bill, with the Bland amendment, was received back 
by the Senate on May 2nd, and immediately referred to 
the judiciary committee. This body reported the bill 
on May I2th ; Senator Hoar offering an amendment to 
section 2 in place of that suggested by the House. 3 In 
presentîng this amendment, he stated that the first part 
of Mr. Bland’s proposai exceeded the authority of Con¬ 
gress, in attempting to “ treat forever after” articles 
which hâve once been the subjects of interstate com¬ 
merce. But the second part of the proposai, that “ con¬ 
tracta or agreements entered into for the purpose of 
preventing compétition in the transportation of persons 
or property from one State or territory into anotlier 
shah be deemed unlawful,” he concurred in, although he 
explained that he had considered such cases already 
covered by the bilL 3 

î4< Evcry contract or agreement entered into for the purpose of pre¬ 
venting compétition in the sale or purcha.se of a commodity transported 
from one State or territory to be sold in another, or so contracted to be 
sold, or to prevent compétition in transportation of persons or property 
from one State or territory into another shall be deemed unlawful withîn 
the meaning of this act; provided that the con tracts here enumerated 
shall not be construed to exdude any other contract or agreement de- 
elared unlawful in this act. M 

* Ibid, 3 p. 4559, * c Every contract or agreement entered into for the 
purpose of preventing compétition in transportation of persons or prop¬ 
erty from one State or territory to another shall be deemed unlawful 
within the meaning of this act/' 

*Iàid*, p, 4560. “ We suppose that it is already covered by the bill 

as it stands—that is } that transportation is as much trade or commerce 
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Mr, Vest objected to Mr. Hoar ? s amendment on the !' 
ground that it struck out ail référencé to articles of 
merchandise, and seemed to narrow the force of the bill 
down to transportation. To tliis Mr* Hoar replied that 
this was already covered by the rest of the bilL How- 
ever, on account of considérable différence of opinion 
among the Senators, he moved to re-commit the bill 
(May I3th) to the judiciary committee.* 

On May i6th a new amendment, to the effect that 
those agreements to prevent compétition in transporta- 
tion c< so that the rates of such transportation may be 
raised above what is just and reasonable” should fal! 
withîn the act, 2 was reported for the judiciary committee 
by Senator Edmunds. The adoption of this amendment f 
with the words as added, by the Senate, and the évident 
feeling that this amendment brought transportation into j 
line with articles of commerce, shows that the criterion 
intended to be used by the Sénate in the adjudging of \ 
monopolies was that of justice and reasonableness. This 
is interesting in view of the varions attempts made hy j 
the Suprême Court to as certain the proper criterion* 

This amendment, ho w ever, was rejected by the H ou se, 3 
and a new conférence, composed of Senators Edmunds, | 

among the several States as the sale of goods in one State to be delîy- 
ered in another, and s therefore, that it is covered already by the bill as 
it stands* Eut there is no harm in concurring in an amendment which 
expressly describes it T and an objection to the amendment might be 
construed as if the Senate did not mean to indu de it* So we let that 
stand * M 

1 Ibid. , p* 4 Sgp* 

2 Ibid,, p* 4753. '* That every contract or agreement entered into for 

the purpose of preventing compétition in transportation of persons or 
property from one State or territory into another, so that the rates oE 
such transportation may be raised above what is just and reasonable, 
shall be deemed unlawful withîn the meanîng of this act,” 

* Ibid. s p* 4837* 
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he Hoar and Vest ? for the Sénat e, and Messrs. Taylor, of 

of Ohio, Stewart, of Vermont, and Bland, of Missouri, for 

iilî the House, was agreed 011* 

at The new conférence committee, after a considérable 

(V- period, finally adopted a report which was signed by four 
>n of its members, Senators Edmunds and Hoar, and Repre- 

ill sentatives Taylor and Stewart* On June nth, Mr, 

Stewart presented this report to the House, It recom¬ 
at mended the same wording for the amendment as that 

a- previously offered, but with the addition “ And nothing 

bt in thîs act shall be deemed or held to impair the powers 

ail of the several States in respect of any matters in this act 

ee mentioned*” 1 

it, : At the same time, Ml Stewart stated on behalf of the 

ut I committee that the original two things were deelared 

to j illégal : contracts in restreint of interstate trade, and the 

m monopolisation of such trade ; that its only object was 

of the control of trusts; that the House amendment ex- 

is ! tended the scope of the act to ail agreements to prevent 

jy I compétition in the purchase or sale of commodities, or 

in the transportation of persons or property, no matter 
s 3 I how destructive the compétition ; and that the nevv 

s, j amendment struck ont the clause relatin g to mer ch an- 

dise, and modified the clause relating to transportation 
ag agreements, so as to include only those which raised 
:h rates above wliat is just and reasonable. 

The first part of the new amendment, that combina¬ 
tions relating to merchandise were already prohibited in 
the biîl, was accepted by ail the speakers; but heated 
-, r opposition, especially on the part of Messrs. Culberson, 
Bland, Anderson and Hill, was evoked by the proposai 
to affix the standard of justice and reasonabieness to 
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rates made by combinations in transportation, These 
gentlemen, in the long debate which followed, insisted 
that no sucb criterion was proper, that any arrangement 
whereby rates were fxxed was detrimental to compéti¬ 
tion, and that al! combinations, no matter what their 
effect on rates might be, should corne under the ban of 
the law. In this view, they were upheld by the House, 
which on the next day, June 12Ü1, decided by a vote of 
1x5 to 12 to reject the conférence report. 1 Thereupon, 
by a vote of 106 to 98, a new conférence committee with 
instructions to recede from the House amendment was 
ordered, and Messrs. Stewart, Taylor and Culberson 
were appointed as conférées.’ 

This action of the House was laid before the Senate ; 
on June iôth. On motion by Senator Edmunds, the 
conférence was agreed to, and Senators Edmunds, Hoar 
and Vest appointed to represent the Senate. 

The unanimous recommendation of the committee, 
with the exception of Senator Vest, to the effect that 
both Houses withdraw their amendments, was reported 
to the House on June 20th. After the registering of 
numerous protests against the dropping of the amend¬ 
ment, the conférence report was adopted by a vote of 
242 to o, 85 not voting. 3 

The Senate, having already passed the bill in this form, 
it only remained for the Speaker of the House, the Presi¬ 
dent of the Senate, and the President of the United States 
to sign it. Accordingly, on Juiy 2d, 1890, an “Act to 
protect trade and commerce against unlawful restraints 
and nionopolies ” became a law. 

1 Congr. Rec., 1890, vol. 21, p. 5981. 1 Ibid ., p. 5983. 

p, 6314. 




CHAFTER II 


History of Anti-Trust Législation in Congress, 

1890-1913 

After the passage of the Sherman aet in 1890, Con¬ 
gress seems to hâve rested 011 ils laurels for a rîecade. 
Ditring these years, sporadic attempts to amend the ex- 
isting law, and pass new laws were made, but the bills 
that were introduced were ail referred to eommittees, 
where they died. 

As these bîlls represented the views of individual mem- 
bers, not even of a sufficiently strong minority to force 
them to debate, they may be passed over without further 
remarks. It should be noted, however, that in 1894, the 
Senate was sufficiently cognizant of the continuance of 
the trust eviî, to enact certain amendments to the Wil¬ 
son tariff act, 1 forbiddîng the existence of combination 

1 Cong ♦ Rec.y vol. xxvi, p. 7117, 

Sec, 73, That every combination, conspiracy, trust, agreement, or 
contra et, is hereby déclaré d to be contrary to public policy, illégal, and 
voidj when the same is made by or between two or more persons or 
corporations, either of whom is engaged in importmg any article from 
any foreign country înto the United States, and when such combina¬ 
tion, conspiracy, trust, agreement, or contraet is intended to operate in 
restreint of lawful trade or free compétition in lawful trade or commerce, 
or to increase the market prïce in any part of the United States of any 
article or articles imported or intended to be imported into the United 
States, or of any manufacture into which such imported article enters 
or is intended to enter. Every persan who is or shall hereafter be en- 
gaged in the importation of goods or any commodity from any foreign 
country ïn violation of this section of this act, or who shall combine or 
conspire with another to violate the same, is guilty of a misdemeanor, 

217] « 
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between two or more persons engaged în importing 
articles into this country, when they tended to raise the 
price of such articles, or in any way restrain trade. 

Early in 1896 the House requested from the Attorney 
General his views on the Sherman act. Although Mr. ■ 
Harmon responded on Febrnary 8th with spécifie amend- 
ments 1 this letter was referred to the judiciary commit- 
tee, from which it never emerged. 

Mr. Cleveland’s attitude, moreover, was not conducive 
to action. His opinion was that the fédéral govern- 
ment was by its nature incapable of coping with the 
trust problem, and that it should be left to the States. 

A complété study of the Congressional Records for 
these years shows that in the 5ist Congress (1889-91) 2 i 
Hills and 1 resolution were introduced in the Senate and j 
18 Hills and 1 resolution in the House; in the 52nd Con- j 
gress (1891-3), 2 bills and î resolution were proposed in i 
the Senate and 13 bills in tbe House ; in the 53rd Con- [ 
gress (1893-5), 6 bills were proposed in the Senate and | 
8 bills and 1 résolution in the House ; in the 54th Con- j 
gress (1895-7), 4 bills were proposed in the Senate and I 
4 bills in the House; in the 55th Congress (1897-9), • 

and, on conviction thereof in any court of the United States, such per- 
son shall be tined inasum not less than $100 and not exceeding $5,000. 
and shall be further punished by iniprisonment, in the discrétion of the ! 
court, for a term not less than three months nor exceeding twelve 
months. 

Sec. ?6, That any property owned imder any con tract or by any com¬ 
bination, or pursuant to any conspiracy (and being the subject thereof) 
mentïoned în section 73 of this act, and beïng în the course of trans¬ 
portation from one State to another, or to or from a Terrîtory, or the 
District of Columbia, shall be forfeîted to the United States, and may 
be seîzed and condemned by like proeeedîngs as those provided by law 
for the forfeiture, seizure, and condemnation of property imported into 
the United States contrary to law, 

1 Cf, infra, p. 68. 
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4 bills were proposée! in the Senate and 7 bills in the 
Hoose; in the sôth Congress (1899-1901), 2 bills and 
2 resolutions were proposed in the Senate, and 17 bills 
and 5 résolutions 111 the House. 

r ’ Of these bills many were duplicates of those already 

proposed. They ma y be summed up as suggesting al- 
most every coneeivable manner of treating the trust 
probleny and as embodying ail the varions opinions that 
could be held. 

It was not until the gôth Congress that any of these 
bills were reported back by committees, Finally, how- 
ever, one bill (H, R, 10569) and one resolution (H. Res, 
138) were so reported, and came before Congress for 
2 ' discussion, 

The jôfli Congress was confronted in 1899 by the de- 
mand 011 the part of President McKitiley for further lég¬ 
islation, In response to thîs, and in view of the recent 
enortnously rapid growth of the concentration of indus- 
try, a number of constitution al amendments and new 
laws were proposed, of which two, one am end ment and 
one law, were reported back to the House by it s judici- 
ary committee, Each of these, moreover, was accom- 
panied by a majority and minority report, representing, 
respectively, the views of the Republicans and Democrats. 

The Plouse joint résolution 13S proposed an amend- 
ment to the Constitution giving Congress greater power 
to deal with the trust problem, 

Two views were filed on this proposai, 1 They showerï 
the partisan nature of the différence of opinions, the 
majority report faemg subrnitted by the nine Republicans 
on the committee, and the minority report by the seven 
Democrats. As such, their value is greatly lessened, 

1 H. Rept . no. 1501, 5Ôth Congress, ist sess. 
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The ainendment to the Constitution recommended by 
the majority was to the effect that the power of Congress 
should be over ail parts of the United States, that Con¬ 
gress might dehne and regulate monopoly directly, while 
reserving to the States the right to act independently. 1 

The majority explained at length the need for the 
amendment, 011 the ground that Congress was now 
povverless to prevent monopoly, through the difïerentia- 
tion by the Suprême Court between. manufacture and 
commerce, and because the States aiso were powerless. 
For this condition they asserted that a constitutions! 
aniendment was the only remedy. We should hâve “a 
remedy [that] will enabîe Congress to restrain and, if need 
be, repress absoluteiy ail illégal and dangerous combina- 
tions which restrain trade or destroy compétition, or 
which may unjustly harass or oppress Jabor,” They 
were careful to explain that combined capital was not an 
evïî, but a great advantage. On the other hand they in- 
sisted when combined capital abuses ils legitïmate 
powers; when it becomes oppressive or assumes the 
form of gigantic monopolies, that it becomes dangerous 
and detrimental to the State/* 

They then took tip the relation of the tariff to the ex¬ 
istence of monopoly, and decided there was no connec- 

] The report on the Joint Résolution to amend the Constitution, May 
i$ t igoo, was worded as follows: 

Sec. 1. Àll powers conferred by this article shah extend to thesevera! 
States , the terri tories, the District of Columbia, and ali terri tory urukr 
the sovereignty and subject to the juridiction of the United States, 

Sec. 2» Congress shali hâve power to define, reguîate, prohibit or 
dissolve trusts, monopolies or combinations whether existing in the 
form of a corporation, or otherwise. 

The several States may continue to exercise such power in any mari¬ 
ner not in confïict wïth the laws of the United States* 

Sec. 3. Congress shall hâve power to enforce the provisions of this 
article by appropriate législation* 
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tiom Thcir conclusion was that to remove the tariflf 
would ruin our industries, espeeially the independent 
ones, and open the door to international combinations. 

Under the heading of ** Suggested Remédiés n they ex¬ 
amine d refusing the mails to monopolies; this vvas de- 
cided to be inadéquate, since Congress couîd only forbid 
the use of Interstate mails, and therefore, monopolies 
within a state would hand over their produce to private 
parties in the same state, who would then ship to other 
States, In several ways such a law could be evaded. 

As the only remedy, the report closed by saying : 

The power Congress now bas is largeîy one of annoyance, 
* . . Congress should hâve power to maintain an open field 
for honest compétition in ail industrial enterprises throughout 
the entire Union ; in efforts to accomplis!) such resuit Con¬ 
gress should not be compelled to act indirectly, or resort to 
législation of questionable expediency, or of doubtful con~ 
stitutionality. 

The minority denied the présent impotency of Con- 
gress, blaming rallier the law and its execution for the 
existence of the trust evil. They contended that the 
tarïff was a great factor in the création of monopoly, and 
that the Republican party was playing fast and îoose in 
declaiming against trusts, and keeping up its protective 
tariff. They then criticised the wording of the proposed 
amendment especially the phrase în section one that 

Ail powers conferred by this article shall extend to the 
several States, the Territories, the District of Columbia, 
and ail territory under the sovereignty and subject to the 
juridiction of the United States,” and inquired why this 
should be included, since it was already covered by the 
constitution. And they concluded with the statement 
that this amendment took from the States any power 
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they may hâve possessed in dealing with trusts, and 
lodged it exclusively in Congress, so that in future the 
trusts might remain in power simply by controlling that 
body. 

Debate on this amendment occupied the attention ol 
the House alniost completely for three days, May 31 and 
June 1 and 2, 1900* Many speeches were made for and 
against it, which were marred, however, by their pttrely 
partisan character, They were carried on along the lires 
suggested by the two reports, nothing worthy of note 
being added. The two parties agreed on one proposi¬ 
tion, however, the universal desirability of compétition. 

The party différences may be classiffed urider four 
heads : 

(1) The Republicans claimed impotency as the cause 
of tlieir failure properly to prevent the existence of trusts, 
The Democrats charged b ad faith in the passing and 
execution of laws, which they considered Congress had 
full power to enact. 

(2) The Republicans claimed that there was no con¬ 
nection between the existence of monopolies and a higli 
protective tariff, wliile the Democrats urged that the 
latter directly aided in the création of the former. 

(3) The Republicans conceived of the trust question 
as one of national scope, with which Congress alone had 
the power to deal, while the Democrats argued that both 
the fédéral government and the States shouîd hâve power 
to deal with trusts, in order that between them they 
might the more effectuaily prohibit every attempt at 
monopoly. 

{4) The Republicans inserted the word ‘ l regulate" in 
section 2 of their proposed amendment. This would 
mean that they might permit and regu la te monopolies. 
To this the Democrats objectée! on the ground that ali 
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monopolies should be made illégal as such, and should 
be strictly prohibited* 

The résolution, having been finally brought before the 
House, on June 2, 1900, was defeated by an almost purely 
party vote, 154 to 132, thus lacking the two-thirds 
majority necessary for a constitutional amendment. 
Since it embodied the views of more than a majority of 
the House, however, it lias been considered worthy of 
this notice. 

The attempt to amend the Constitution having been 
defeated, Congress now turned ils attention to the new 
législation proposed (H, 10539)/ On this subject there 
were again majority and minorïty reports from the judic- 
iary committee, l 2 and again the party line was sharply 
drawn* 

The Republican majority report, after complaining of 
the lack of power of Congress, went on to say: 

“ It is now settled by the decisions of the Suprême 
Court of the United States that manufacture and pro¬ 
duction are no part of inter State commerce,” And 
further 

It is impossible for Congress to defme, control, repress, or 
dissolve trusts, monopolies or combinations in manufacture 
or production. It may, however, déclaré them, when organ- 
ized for improper purposes, illégal for the purpose of inter- 
State or foreign commerce and control their products when 
becoming a part thereoL It tnay enact such laws, and punish 
the violation thereof, but farther it cannot go. 

l Sen. Doc no. 147, p* 631, 57th Congr., 2nd sess* The main fea- 
tures of the bîll are brought out in the report. 

2 H. RepL f no, 150 6, s6th Congr*, ist sess* May 16, igoo. 

Mr. Parker, of New Jersey, a Republican, filed a second minorïty re¬ 
port, disagreeing with the majority, however, m only one detail. 
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The underlying theory oE the report is shown b y this 
sentence: “To properly protect the field of compétition 
against the ravages of monopolisée greed without ob- 
structing the growth incident to honest energy, intelli¬ 
gence and economy, as evidenced in the management ol 
legitimate enterprises, the eommittee recommend an ex¬ 
tension of the provisions of the act of July 2, 1890 

This shows clearly that any législation leading up to 
price régulation was not thought of» Emphasis was 
placed on the freedom of the mdividual to maintain 
progress. After commenting on sections 9, io, n, 12 
and 13, they repudiated any connection between the tarifî 
and the trusts» 

The next sentence is of interest: 

We hâve also considered the varions suggestions that bave 
been made relative to publicity, and wliile ït is perhaps prob-j 
able that some advantages might result therefrom, we areoi 
the opinion that the inconvenance and disturbance to legtti 
mate industry and business would be very xnuch in excessd 
any advantage that might reasonably be expected from sucï 
législation, and therefore do not deem it wise to recommend 
any such législation. 

Under the headîng of “ What this bill attempts” they 
explained that “ The act proposed to be amended hereby 
bas been tested in the courts and declared constitu- 
tionah We do not deem it wise to change any of its 
substantive provisions.” Then they maintained that the 
penalties were inadéquate and proposed to increase them. 
and they extended the meaning of “persons” in section 
8 to the agents of a corporation, with the purpose ot 
creating a personal responsibility. 

The minority agrééd with the majority in their opinion 
as to the “ evil eflfects of trusts, monopolies and combi* 
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nations,” but criticised their bill as being weak and in¬ 
adéquate in the folîowing sentence: “ We think that it is 
the direct effect of the operations of such a corporation, 
and not simply the purpose for which it was formëd, that 
must be mainly looked at.” Consequently, they pro- 
posed an amendment of section g to this effect. They 
further proposed to limit section 10 to the punishment 
of common carriers. 

And they then inserted four new sections, proposing to 
shift the original sections n, 12 and 13 to sections 15, 
16 and 17. These four additional sections were 11,12, 13, 
14, as follows : New section 11. Declared that every 
combination was illégal, and îts promoters, agents or 
officers were liable to fine and imprisonment. New sec¬ 
tion 12. Provided that the President might, within his 
discrétion, suspend the tariff on any article controlled by 
a combination. New section 13. Provided that foreign 
corporations should be subject to the law of the State in 
which they did business. New section 14. Provided for 
publicity of conipanies doing interstate business by filing 
with the United States Secretary of State ail the facts 
pertaining to itself, including a résumé of îts business, 
capitalization, divîdends and surplus. In connection 
with this section they stated : “Ail such corporations 
are monopolisée, and their business is carried on in such 
manner as to destroy compétition, and that was the very 
object for which they bought up the plants of rivais in 
other States.” They then denied the statement of the 
majority that Congress had not the power to regulate 
monopolies of manufacture. By the term “ regulate ” 
they meant “obstruct”—and they further maintained 
that anything which prevented compétition was a régu¬ 
lation, Congress then had the exclusive power to regu¬ 
late interstate commerce. Lastly, to section 7, they pro- 
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posed the amendment that nothing in the act be applied 
to labor organizations or trade unions. 

The debate on these reports lasted one whole day, | 
June 2, 1900. During its course, the views contained in 
the reports were re-stated at length, but nothing of a 
substantiaHy new character was added. The minority 
amendment s were then brought forward in turn, and 
each, by a strictly partisan vote, was defeated except the 
amendment to section 7, which provided that “ Nothing 
in this act shall be so construed as to apply to trade 
unions or other labor organizations, organized for the 
purpose of regulating wages, hours of labor, or other 
conditions under which labor is performed.” This was 
carried by a vote of 260 to 8. 

Following this, the bill, with its single amendment, 
was passed by a vote of 274 to 1, 7 voting “présent 
and 70 not voting. 1 The single opponent to the bill was : 
Mr. James R. Mann, of Illinois, a Republican who took 
no part in the debate, and did not explain his reason for 
dissenting, 

The bill passed to the Senate on June 4 , 1900, on the 
day before its adjournment. Owing to this cir eu instance, 
Senator Pettigrew pressed the bill, and asked that the 
Senate immediately adjourn into a committee of the 
whole for its considération. But objection was raised, 
and a spirited debate ensued on the question whether 
the Senate should refer it to the judiciary committee. 
Senator Butler, of South Carolina, obtained the fioor, 
and in a long argument stated that lie considered the 
root of the trust problem to be in the private ownersbip 
of banks of issue, of the railroads, and of the telegraph 
lines. He then said that he wished to propose an 


1 Congressional Record, 1900, vol. xxxiii, p. 6502. 
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amendment to the House bill covering these points, but 
that lie was willing to vote for this bill in case he cotild 
not force through bis amendments. Thereupon, he 
asked for a rolbcall on the motion to refer the bill to the 
judiciary committee, which being taken, was found to 
hâve been passed 43 to 23. 1 This ended the attempt in 
1900 to amend the Sherman act. 

The S7th Congress convened in December, 1901, and 
was met by a charactenstically vigorous message from 
the new President, Théodore Roosevelt. In this mes¬ 
sage, he insisted on the importance of publiait y in the 
régulation of corporate business. 2 

The usual fîood of bills was introduced, 1 in the 
Senate and 13 in the House, together with three House 
joint resolutions. Nothing came of these, however, until 
the 2nd session, when the judiciary committee, urged 
by the Présidents second message, reported one of the 
bills (H. R. 17) back to the House on January 26, 1903, 
filing both ma;ority and minority reports. This bill, 
proposed by Mr. Littlefield, of Maine, was far-reaching 
in its scope. The reports, as in the previous Congress, 
were marred by their extreme partisan eharacter. 

The majority report stated that the object of the bill 
was 

to more effectively regulate and control, on conservative îines 
industrial and business combinations which, in their opéra* 
tion, prove injurious to the public welfare. It involves the 
idea of publicity, additional législation to prevent discrimina¬ 
tion by rebat es or spécial privilèges upon the part of railroad 
cornpanies, and seeks to prevent the effort to destroy compéti¬ 
tion in particular localités b y discrimination in priées, and 

1 Congre s sional Record , 1900, vol. xxxiil, pp. 6669, 6670. 

5 Cf. infra , p. 72. 
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prohibits railroad companïes from transport ing goods in vio^ 
îation of the provisions of law and contains provisions in- 
tended to faciîitaté the enforcement of this Aet* as we !3 as 
existing législation npon the sanie Unes, 

After the H ou se h ad listened to se ver al long speeches 
dealing with the general suhject of trusts, Mr. Littlefield 
obtained the fïoor to explain his new bilL 3 The first 
three sections described in detail the returns and reports 
to be made by corporations, the manner of making 
public the abstracts of tbese returns, and the punishment 
for making false reports, Then the bill went on to pro¬ 
vide for and define the Commission, its powers of régu¬ 
lation, and duties of investigatirig the affairs of the corn- 
panies. In its provisions regarding transportation, the 
bill forbade the raüroads to give and corporations to re- 
ceive rebates or advantages from “ facilities/' and rail- 
roads to transport any articles known to hâve been macle 
illegally, Witnesses were forbidden to refuse to testify 
on grounds of self-incrimination, and local eut prices 
were declared unlawful. Finally, the bill insured effec¬ 
tive administration of its provisions by the appointment 
of a Spécial Commission, 

The Démocratie minority reported a sériés of amend- 
ments, along the sarne line as those reported in the 
préviens Congress, each of which, after a short débate f 
was defeated by a party vote, 

The Republicans again insisted on the complété sépa¬ 
ration of the trust and the tariff questions, in this re¬ 
spect beîng upheld by the President, 3 The Démocrate 

1 H. Hept., no. 3375 » 57th Congr., 2nd sess. 

3 Congr. Mec ,, 57tb Congr,, 2nd sess,, p- 1845, 

s Message of the President, December 2, 1902. Home Doc., no. h 
57th Congr., 2nd sess. 

“ The only relation of the tarïflf to bîg corporations as a whole îs thaï 




1 ; 
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were equally vigorous in asserting the close connection 
0 { the two, and repeatedly questioned the good faith of 
their opponents m bringing forward a bill that was sure 
to prove futile. However, although they failed to carry 
any of their amendments, they joined witli the Républi¬ 
cains in the final passage of the bill, whîch was passed 
without a dissenting vote/ 1 

The bill was sent to the Senate and shortly after re- 
ported back by the judiciary committee; but on a motion 
by Senator Berry to consider the bill on February 28., 
1903, the Senate refused to do so by a vote of 41 to 30. 2 
So nothing came of the attempt to alter the trust law 
in ihis Congress. 

However, despite the failure of direct législation, this 
Congress, spurred on by the President, passed two im¬ 
portant laws. 

The first of these was the bill to expedite hearings (S. 
6773), which was introduced by Senator Hoar on Janu- 
ary 7th, 1903, and was explained by Senator Fairbanks 
as simply to give precedence to cases of importance 
arising under the anti-trust act in which the govern- 
ment was the complainant* This passed the Senate 
without objection and was sent to the House* where it 
was amended in its wording, but not in its sense, and 
passed, 3 On Mr, Hoar’s statement that the amendment 
was “ merely verbal/' the Senate again passed the bill as 
amended/ on February and it was signed by the 
President on February iith, 1903. 

the tarifï makes manufactures profitable, and the tarifï remedy proposed 
vfould be in efïect simply to make manufactures unprofitable, . ♦ . The 
question of régulation of the trusts stands apart from the question of 
tarifï révision.” 

1 Congr. Rec.f 5?th Congr., 2nd sess., p. 1915. 

l Ibid p, 2792. 3 Ibid. , p. 1747, 


4 Ibid 11 p. 1783, 
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The second law enacted b y Congress was the création 
of the Bureau of Corporations as part of the new Depart¬ 
ment of Commerce and Labor. The Bureau had pre^ 
viously been proposed in the House by Mr, Sulzer, of 
New York, but his motion was defeated by a vote of go 
to 75 on January lytli, 1903/ It was only after many 
disagreements and conférences between the Senate and 
the House as to the seope of the new Department that ! 
the section creating the Bureau of Corporations was em- 
bodied in the act as a compromise measure, and passed 
with the rest of the act, February 14, 1903.* 

1 Congr. Rec ,, 57th Congr., 2d Sess. f p. gi?- 

3 Sec, 6. That there shall be in the Department of Commerce and 
Labor a bureau to be called the Bureau of Corporations, and a Commis* 
sîoner of Corporations who shall be the head of said bureau, to be ap- 
pointed hy the President, who shall receive a salary of five thousand 
dollars per annum, There shall also be in said bureau a deputy com- 
missioner who shall receive a salary of three thousand five hundred 
dollars per annum, and who shall în the absence of the Commissîoner 
act as, and perform the duties of, the Commissîoner of Corporations j 
and who shall a! so perform su ch other duties as may be assigned to him 
by the Secretary of Commerce and Labor or by the said Commissioner, 
There shall also be in the said bureau a chief cîerk and such spécial j 
agents, clerks, and other employées as may be authorized by law. 

The said Commissîoner shall hâve power and authority to make under 
the direction and control of the Secretary of Commerce and Labor, dili* j 
gent investigation into the organîzation, conduct, and management of j 
the business of any corporation, joint stock company or corporate com¬ 
bination engaged in commerce among the several States and with for- 
eign nations excepting common carriers subject to " An Act to regu- 
late commerce/ 1 approved February fourth, eighteen hundred and 
eighty seven, and to gather such information and data as will etiable 
the President of the United States to make recommendations to Con- » 
gress for législation for the régulation of such commerce, and to report 
such data to the President from time to tîme as he shall require; ad 
the information so obtaîned or as much thereof as the President may 
direct shall be made public. 

In order to accomplish the purposes declared in the foregoing part of 
this section, the said Commissîoner shall bave and exercise the same 
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The création of the Bureau was a definite step, though 
not a long one, in the direction of publicity. 

Neither of the acts was of paramount importance, and 
yet, as the first législation which Congress had passed 
since 1890, they mark a distinct advance in the tteatment 
of the trust problem. 

The 58th and 59th Congresses, from December, 1903, to 
1907, may be passed over with the comment that Con¬ 
gress showed no outward signs of concern over the 
existence of the trust problem. A number of bills, in- 
deed, were introduced in each session : but they were 
never reported from committee. Meanwhile also, a 
■number of resolutions to investigate spécifie questions 
were introduced, and here we find the chief signs of life. 
While most of these resolutions were laid on one side, 
sortie few were passed. Notable among these, were the 

power and authority in respect to corporations, joint stock companies 
and combinations subject to the provisions hereof, as is conferred on 
the Interstate Commerce Commission In said 'Act to régulâte com¬ 
merce” and the amendments thereto in respect to common carriers 
so îar as the same may be applicable f including the right to subpoena 
and compel the attendance and testimony of witnesses and the produc¬ 
tion of documentary évidence and to administer oaths. Ail the réquité- 
inents, obligations, liabilities, and ïmmunities imposed or conferred by 
said £i Act to regulate commerceand by An Àct in relation to testi¬ 
mony befor-e the Interstate Commerce Commission, and so forth, ap- 
proved February eleventh, eighteen hundred and ninety-three, supple- 
mental to said (ï Act to regulate commerce, shall also apply to ail 
persons who may be subpoenaed to testify as witnesses or to produce 
documentary evidence in pursuance of the authority conferred by tins 
section. 

It shall also be the province and duty of said Bureau, imder the direc¬ 
tion of the >ecretary of Commerce and L.abor, to gather, compile, pub- 
lish, and supply useful information concerning corporations doing busi¬ 
ness with in the limita of the United States as shall engage in interstate 
commerce or in commerce between the United States and any foreign 
country, including corporations engaged in Insurance, and to attend to 
su ch other duties as may be hereafter provïded by law. 
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investigation of “Certain Railroads/* 1 u Suits instl 
tuted under the Sherman law, ,Jâ “Combinations of coa] 
and oil-carrying roads,” 3 “ Prosecutions arising out of 
the Northern Securities ” 4 and the “ Lumber Trust/* 5 

In this connection, it must be mentioned that great 
progress was made in the collateral fields of railway 
and pure food législation ; but these lie out of the 
range of this study. 

Of the 6oth Congress, the first session was chlefly i 
taken up by the discussion of the Aldrich Banking 
Report, and other matters. Two new bills, and three 
amendments were proposed in the Senate, and three 
bills and nine amendments were proposed in the Housi 
A number of other bills, applyîng spécifie remédies, sud 
as the suspension of patents, duties, and the forbidding 
of the mails, were also introduced. 

Only one 3 however, (S. 6440) was reported back by 
the Senate judiciary committee, and that unfavorably. 
This was a unanimous report made on january 26, 190^ ; 
in the second session, after a few more proposais ha i j 
been put forward, 6 It was on a bill proposed by Mrl 
Warner, which gave to corporations the privilège of 
registering with the Commissioner of Corporations, and 
filing notice of any contracts or combinations with him, 
subject to his approvah If he did not object to sud 
contracts on the ground of unreasonableness within 
thirty days, then " no suit, prosecution, or proceeding 


x Congr . Rec. , 59U1 Congr., ist sess., pp. 1701-2. 

5 Ibid*) p* 908g, 

1 Sen. Rep -, no. 32, 5Qth Congr,, ist sess,, and H. R. £>oc* } nos, 
and 6o6, sgth Congr., 2nd sess. 

4 H. Reps. , nos, 117 and 163, 5Qth Congr,, ist sess. 
s Congr. Rec> t sgth Congr,, 2nd sess,, p, 1330, 

*Sen* Rep.) no. 848, 6oth Congr., 2tid sess. 
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shall lie utider the anti-trust act on account of such con- 
tract or combination unless the same is in unreasonable 
restrain of trade.” ' Railroads, also, were given the 
same privilège, on filing contracts with the Interstate 
Commerce Commission, subject to its approvah 

The committee first reviewed the facts of law, and 
concluded that 

The doctrine and effect of ail these cases is that any agréé- 
ment or combination direct! y affect ing the welfare of the 
public, by stifimg compétition and breeding monopoly in trade 
aud commerce, is contrary to public poîicy and invalid, and 
that the courts in such cases will not undertake to measure 
the degree of the stifling of compétition or the degree of 
monopoly. in such cases, the reasonableness of the restraint 
is not measured or considered* 

And after pointing ont that the doctrine of reason 
only applied when the interest of private parties was the 
principal affair, they stated “The reasonableness of such 
contracts or combinations was never made a question 
under the comtnon law, because they were deemed to be 
contrary to public policy in this that they stifled com¬ 
pétition and bred monopoly, and on that account were 
deemed to be invalid/ * And they further pointed out 
that the courts h ad dénié d to themselves the power of 
decidîng “ whether a contract or combination in general 
restraint of trade is reasonable or not/’ The com- 
mittee’s interprétation of the proposed am end ment, 
then, was 

technicaîly as to criminal prosecutions, and praetically as to 
civil prosecutions, a dispensing power, a power of granting 
inimunity is, in the one case, conferred on a rnere bureau head, 


1 Sen, Rep. t no. 848, 6oth Congr., 2nd sess., p. 8. 
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and in the other case on an administrative body, and in botll 
cases withùut notice or hearïng and wholly ex parte — a cours? 
of procedure that would not be toîerated in any court of qJ 
country. 

And, in conclusion, they said that this act “ would! 
lead to the greatest variableness and uncertainty in thel 
enforcement of the law,” and “would entirely emasciK 
late it, and for ail practical purposes, render it nugatory 
as a remédiai statuted* The last sentence showed their J 
entire satisfaction with conditions: “The act as it exista! 
is dear, comprehensive, certain, and highly remédiai. 
It practically covers the field of fédérai jurisdiction, and 
is in every respect, a model law* M 

At this time, also, was passed in the House, a résolu¬ 
tion to investigate the Paper Trust. 1 

The first session of the 6 ist Congress was a spécial! 
session, called by President Taft on Mardi I5th, 1909,1 
for the especial purpose of revising the tariff. During 
this session, which lasted until Àugust gth, a number of 
bills to suppress trusts were proposed, 2 These, how- j 
ever, met with' their now customary fate in committees, 1 
The close relation between the protective tariflf and | 
the formation of trusts was at ali times insîsted on by 
the Democrats, who brought forward proposais 3 to 
modify the tarifï under monopolistic conditions. 4 Their ! 
existence was to be determined in varions ways, such as ! 
the amount of the imports or the rise of price of home 

1 Congr . Rec,, 6oth Congr., ist sess.; H. Res v , 320, 321, 344, 

3 3 new bills in House. Amendments: 1 in Senate, 3 in House, 1 
House bill to suspend patents. 

3 Congr. Rec 6ist Congr., ist sess., pp. 1006 and 1335. 

4 Mr. James, in the course of a speech, presented the narnes of 13 ! 
trusts, which, he claimed, were making a profit of from 25 to Q7 
cent, on their capital. 
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commodities. But to no avail. Ail such connection 
was vigorously denied by the Republicans, who were 
able to enact their views into law. 

During this session, also, a senate resolution to in- 
vestigate the Sugar Trust was passed. 5 

In the second session, several resolutions calling for 
information from the Attorney-General concerning al¬ 
légée! combinations to advance the prices of wheat and 
cotton, 2 and concerning the Sugar Trust, 3 and from the 
President, requesting information regarding certain Steel 
companies, 4 were passed. Other résolutions in the 
House failed, and a resolution in the Senate introduced 
by Senator Cummins, to appoint a commission to in- 
vestigate violations of tlie Sherman act, was tabled. 
The customary bills were also introduced : Three in the 
Senate and seven in the House, to prevent and suppress 
trusts, and eight in the House to use spécifie means 
against monopolies. 

Only one (TL R. 26233), an amendaient to the u Ex¬ 
pédition Act” of 1903, introduced by Mr. Barrlett, was 
passed. This provided for the appointment of a district 
judge, in case of the absence or sickness of circuit court 
judges, to carry out in practice the expédition hoped 
for in the act of 1903. It further provided for tlie ap¬ 
pointment by the Chief Justice of an extra circuit judge, 
in case of an even balance of the judges hearing a case. 
After being reported favorably by the judiciary corn- 
mittees of both bouses, it passed without discussion 5 
and was signed by the President on June 2gth, 1910. 

l Congr. Rec., 6ïst Congr., ist sess.; H. Res., 19. 

* Congr, Rec., âist Congr,, 2nÛ sess.; H. Res., 613, and H. Rep*, 
1350 . 

H. Res., 679, and H. Rep:\ 1314, 

H. Res., 732, and H, Rep* t 1605. 

6 Congr, Rec,, 6ist Congr., 2nd sess., pp. 7495, 8875, 9108. 
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In the third session of this Congress a résolution w* 
passed in the House asking the Attorney-General for in¬ 
formation regarding the alleged Coffee Trust/ 

The first session of the Ô2nd Congress 1 2 was especialH 
called for the purpose of considering the Reeiprod; 
Tariff agreement with Canada. A numbcr of bills bear 
ing on trusts were also introduced at this time, nonec: 
which were reported from committees. Senator h 
Follette, however, obtained a chance to make a speed 
in favor of bis proposai, 3 in which he laid ail the blâme 
for the présent evi! of monopoly on the Department; o; 
Justice for not properly enforcing the law. Résolutions! 
were passed to investigate the Steel Trust, 4 * the Sugar 
Trust / and to inquîre regard in g any cri min al prosecu tiens 
against the Tobacco Trust. 6 7 8 Many others were pro- 
posed, but failed to pass. 

The second session of this Congress was as usual 
marked by a nom ber of bills directe cl against trusts’ 
Early in the session, Senator La Follette offered severif 
minor amen d ment s to his bill (S, 3276),® which were rt 
ferred to the judiciary committee, where they remainedl 
Several proposais, however, were reported back by corn-j 
mittees, and passed one or other chamber. Of thèse, 

1 Congr, Rec ., 6ist Congr., 3rd sess,, H, Res., no. 993, and H.DùC 
no. 1421. 

â Àpril 5, iqUé 

5 Congr. Rec., Ô2nd Congr,, rst sess.; S. $ 3276, and pp, 4183-4193. 

K Ibid ., H. Res., no. 148 and p. 1234, 

*Ibid., H. Res., no. 157 and pp. 1142^1147. 

H. Res,, no. 193 and p. 1746. 

7 Bills to suppress trusts: 2 in the Senate and 2 in the House; toi 
amend the Sherman Àct: 3 in the Senate and 7 in the House; otlifi 
bills relating to spécial de vices or forms of monopoly: 2 in the Senate 
and q in the House. 

8 Congr, Rec.y dand Congr,, 2nd sess., p. 295, 
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the most important was a bill (H. R. 25002) to suppress 
miporters J trusts, by amending sections 73 and 76 of the 
Wilson Tarifï Act of August 27, i894. r 

There had been sorne misunderstanding concerning 
these actions, whether they included contracts made by 
agents as well as principals, and whether an article was 
liable to confiscation while it was in transportation from 
a foreign country to the United States, as well as be- 
tween States, These points were accordmgly corrected, 
and passed the Hou se/ With slight changes, this bill 
passed the Senate in the third session, 3 and the amend- 
ments were concurred in by the House, 

The other bills which were debated at this tinie passed 
only in one body, and so did not become law. First of 
these was a Senate bill (S. 3607) to direct the Attorney- 
General to appeal the circuit court decision of the To¬ 
bacco Trust case. After considérable debate it was passed, 4 
but was lost in the judiciary committee of the House. 
Ânother was a House bill (H. R, 23470), to protect 
American trade and shipping from monopolies, whether 
foreign or domestic, 5 which passed the House, but failed 
of adoption in the Senate. A third bill to be reported 
(H, R. 20194) provided for the payaient of awards for 
information regarding the violation of the Sherman act, 6 
but was not passed. 


'H, Refit*) tio. 831, 6snd Congr., 2nd sess. 

1 Congr. Rec., 62nd Congr., 2nd sess., p. 8306. 

*Sen. Refi ♦ , no, 1159, 6and Congr., 3rd sess., and Congr. Rec. t Ô2nd 
Congr,, 3rd sess,, pp. 2571 and 2694, 

A Sen. Refit., no, 545, 62 nd Congr., 2nd sess., and Congr . Rec.) 62nd 
e; to Congr , 2nd sess., pp. 295-307, 4706-4713, 4773-4782, 5091-5108, 

Refit., no. 632, Ê2nd Congr., snd sess., and Congr . Rec ,, Ô2nd 
mil Con gr ., 2 n d se ss,, pp. 6849-6851, 7561-7564. 

Refit., no. 993, 62nd Congr., 2nd sess. 
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Besides this, many resolutions of ïnquiry were propose^ 
of which some passed. First of thesewas a request for in-S 
formation from the Attorney-General concerning the Har- 
vester Trust, 1 which he answered with a refusai; second, 
was, an inquiry concerning the existence of a Smelter; 
Trust, to which the Attorney-General replied that he had 
no évidence of one, nor that the American Smelting and 
Refining Company constituted in itself a trust; 1 * third. 
there was appointed a committee to investigate banking' 
and currency conditions, the so-called “ Money Trust.'’ 1 
Moreover, the spécial coinmïttees on the Steel 4 and j 
Sugar 5 6 Trusts at this tirne each made their reports; and 
the former was debated at great length. 

During the third session, besides the passage in tht 
Senate of the bill already referred to, e there was alsoî 
passed a bill (S. 8000) providing for publicity in the j 
taking of évidence under the Sherman act. 7 In tht I 
accompanying report 8 it was explained that publicityI 
had been the general rule for cases in equity; but at the! 
demand of thè United Shoe Machinery Company, a dis- J 
trict court of Massachusetts had recently issued an order j 
excluding the public. Since this set a precedent which 

1 Congr. Rec., 62nd Congr., 2nd sess.; Sen. Res., no. 250, and Ses. • 

Doc., no. 454, Ô2nd Congr., 2nd sess. 

J Congr. Réc., Ô2nd Congr., 2nd sess., H. Res., no. 419, and H. Del., 

no. 628, Ô2nd Congr., 2«d sess. 

5 Congr. Dec., Ô2nd Congr., 2nd sess., H. Res., 429 and 504. 

s H. Repi., no. 1127, Ô2ttd Congr., 2nd sess., and Congr. Rec., Ô2nd j 
Congr., 2nd sess., pp. 10078, 10146, 10161, 10304, 10525, 10531, 106& 
10631, 10635, 10638. 

’>H. Repi., no. 331, Ô2nd Congr., 2nd sèss., and Congr. Rec., 6 m 4 I 
Congr., 2nd sess., p. 2165. 

6 Congr. Rec., 62nd Congr., 3rd sess,, H. Res., 25002. 

'Ibid., pp. 1433 , 1434 , 4704 - 

S H. Repi., no. 1356, Ô2nd Congr., 3rd sess. 
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might be disadvantageous to the public welfare, it was 
deemed wise to pass a law to this efifect. 

At this time, also, the committee investigating the 
concentration of crédit made its report. 1 This again 
served to focus the attention of Congress on the prob- 
lems awaiting a solution. 

This cumulative evidence shows that Congress lias 
been awake to the evils existing in our industrial Sys¬ 
tem. While the proposais described above hâve ail been 
of mïnor importance, as regards the general govern- 
mental policy, they show that the question is not settled 
in Congress, and foreshadow a more definite step when 
greater unanimity of control lias been obtained. 

1 February 3, 1913, H, Repi>> no. 1593, ôand Congt\, 3rd sess. 











CHAPTER III 

VlEWS AND PoLICIES OF THE ADMINISTRATIONS : 

PRESIDENT HARRISON TO PRESIDENT WILSON 

In none of the messages which President Harrisorri 
sent to Congress after the passage of the Sherman act, 
did he mention 1t. 1 The same is true of Attorney-Gen¬ 
eral Miller, until his last report, in December, 1892. 

At this time, he stated that under the anti-trust act, 
proeeedings had been brought against several combina¬ 
tions, and that these were now being determined. In¬ 
vestigations of other alleged violations were reported to 
be under way, but it was found that “ great care and | 
skiîl hâve been exercised in the formation and manipu¬ 
lation of these combinations so as to avoid the provisions ; 
of this statute,” However, it was hoped that the validity j 
and applicability of the statute to business abuses would I 
be upheld. 

President Cleveland, likewise, was too preoccupied I 
with other matters to take up the trust question until 
his last message in December, 1896* 

His Attorney-General, Mr. Richard Olney, however, 
contributed freely of his views, and they are interestingi 
in showing the opinion that was then held of the act by 
an acute lawyer, In his report of December, 1893, after 

1 During President Harrison's administration were înstituted four 
bills in eqiuty and three indictments, under the Sherman Act. Ses 
The Sherman Anti-trust Act , published by the Dept. of Justice, Jtilyt î 
IQI2* 
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referring to the impression that the aim of the statute 
was to prevent those aggregations of capital which 
practically controlled ail the branches of an industry, he 
asserted that for this there was small evidence : First 
because the statute operatedonly on interstate commerce, 
and thus excluded that “immense mass” of contracts 
which were included by the States ; Second , because every 
ownership of property was a monopoly, and every part- 
nership a restraint of trade, there was diversity of con¬ 
struction among judges, The one general interprétation 
of the act so far given, 1 so limited its scope and the 
power of Congress, as to render the statute worthless, 
since to apply it " not merely must capital be brought 
together and applied in large masses, but the accumula¬ 
tion must be made by means which impose a legal dis- 
ability upon others from engaging in the sarne trade or 
industry/ However, he concluded with the opinion 
that the subjeet was so important that he was now 
engaged in bringing it before the Suprême Court. 

In his next annual report, Deeember, 1894, he stated 
only that the test case he was bringing before the Su¬ 
prême Court (the Knight case) had been argued, and, 
he hoped, would shortly be decided* 

Mr. Olney was succeeded during the year by Mr. Jud- 
son HarmÇni. At the time of his first annual report, in 
December, 1895, the Knight case had been decided ad- 

'In re Grecne, 52 FeeL, 104, The Circuit Court of the Southern 
District of Ohio had held that: (ist) Congress could not limit the right 
of State corporations in acquisition or control of property. (2d) Con- 
gress could not prescribe the prïces at which such property be sold by 
the owner* (3d) Congress could not make criminal acts sanctioned by 
the States* (4th) u Monopôlymeant an exclusive right of one party, 
eoupled with a legal restraint upon some other party. ($th) Contracts 
m restraint of trade prohibited by the statute are general in their nature, 
and already forbidden by common law* 
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versely to the government, and his views were brief and | 
pessimistic. “ Combinations and monopolies, therefore, 
although they may unlawfully control production and ! 
prices of articles in general use, can not be reached 
under this Iaw merely because they are combinations j 
and monopolies, nor because they may engage in inter- 
state commerce as one of the incidents of their busi- j 
ness.” This view, however, lie shortly after explained j 
at length, together with his constructive ideas. 

On February 8th, 1896, at the request of the House, | 
he sent a spécial letter containing his views of the Sher- ! 
man act, and his recommendations for rts amendment. 1 j 
In this letter, Mr, Harmon stated that he had investi- | 
gated ail corn plaints made to him, and that two actions ( 
were at the time pending, both of which related to : 
agreements among interstate carriers, These two were 
presumably the Trans-Missouri case and the Freight ! 
Association case. He then took np the question of fur- 
ther législation, pointing out defects in the existing law. 
These lie treated under four heads: 

(a) That the Sherman act did not apply to the most 
complété monopolies acquired by unlawful combination 
of concerns which were naturally compétitive, if engag- ! 
ing in interstate commerce were merely one oî the inci- | 
dents of their business, and not its direct and immédiate j 
effect He said Congress might make it unlawful to j 
ship from one State to anothet, in carrying out, or at- j 
tempting to carry out the designs of such organisations, | 
articles produced, owned or controlled hy them or any j 
of their members or agents, Àt présent, such organiza- 
tions fell under neither the State or fédéral govermnents. 
"By suppiementing State action in the way just SUg-1 


House Doc ,, no. 234, 54th Congr., rst ses s. 
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gested Congress can, in my opinion, accoraplish the 
professed object of the law.” 

(b) That there was uncertainty of the meaning of the 
act, because of the general ter ms eniployed, and he sug- 
gested “an amendaient which shall leave no doubt about 
what is meant by monopolies, by attemptîng to monopo- 
lize, and by contracta, combinations and conspiracies in 
restraint of trade and commerce.” This he urged would 
bring decisions to questions of fact. 

(c) That the law should prevent witnesses from refus- 
ing to answer on the ground of self-incrimination ; that 
penalties of the law should apply only to general officers, 
managers and agents, and not to subordinates; and fur- 
ther that the purchase or combination of compétitive 
enterprises should be made prima fade evidence of an 
attempt to monopolîze. 

(d) That the présent appropriation of the Department 
of Justice was insufficient for extended examinations; 
and he recommended that “The duty of detecting 
offenses and furnishing evidence thereof should be com- 
mitted to some other department or bureau, which 
should hâve power to compel witnesses to testify.” 

And in his Iast message, of December, 1896, the 
Attorney-General merely repeated the views which he 
had set forth in this letter. 

Perhaps the most discouraging feature of this period 
was the attitude of President Cleveland ; it was not until 
his last annual message of December 7th, 1896, that he 
took up the subject of combinations at ail. Here he 
noted the continuïng growth of trusts and the wide- 
spread fear which they aroused. With this fear he 
declared himself în sympathy, for 

^hen these are defended, it is usually on the ground that 
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though they increase profits, they also reduce prices, and this 
may benefit the public. It must be rem cm b e réel, howeverl F 

that a réduction of prices to the people is not one of the rea! s 

objects of these organisations, nor is tlieir tendency neces- v 
sarily in that direction. If it occurs in a particular case, it is a 
only because it accords with the purposes or interests of those 
managing the scheme. s 

He then went on to déploré the inefïïciency of the 
présent law , 1 which as interpreted by the coints did not ^ 

reach the evil at ail. Inrfeed, he declared it to be his £ 

opinion that, on account of the complexités of our £ 
political System, the fédéral government was powerless . f 
to control them in an effective manner. For this, ht . t 
said, we must look to the States, and he expressed gréai: g 
confidence in the ability and willingness of the States te ( 
remedy such evils as might exista I t 

In his first two years, President McKinley was oc- 
cupied so fully with matters of foreign policy that he did: t 
not undertake an inquiry into the industrial situation , 1 £ 
So that it was not untii his message of Dec. 5, 1899, that ( 
he called attention to the great increase in the numhei f 
of industrial combinations, and stated that t résident f 
Cleveland had regretted the failure of Congress to stop { 
this evil. Mr. Cleveland, he went on to say, had trustai ( 
to the States to regulate and control these combinations, ( 
but, on account of the évident failure of this policy te 
accomplish the bénéficiai results hoped for, Mr. McKinle; 
deemed it the duty of Congress to extend the présent t 
law, and recommended action to that effect. 

1 Quoted in full, et. infra. 1 

During President Cleveland’s administration were instituted fou 
bills in equity, two indietments, and two informations for contempt, 
under the Sherman Act. See The Sherman Anti-trust Act, publishf ^ 
by the Dept. of Justice, July 1, 1912. 


44 

his 

er P 

eal 

es* 

: is ; 
m 

:he 
lot 
his 
)ur 
ess , 
h 
eati 
to: 

oc- 

dit 

on. 

bal 

bei 

en! 

top 

iteo 

>ns, 

j to 

îlev 

' 

sent 


fois 

nipt. 

:she: 


24 j] VIEW S AND POLI CI ES OF ADMINISTRATIONS yj 

In his last message, of December, 1900, he merely re- 
peated his former recommendation, and added : u Re- 
stramt upon such combinations as are injurions, and 
which are within fédéral juridiction, should be promptly 
applîed by the Congress.”* 

Mr» Joseph McKenna, the Attorney-General in 1897, 
simply mentioned £f a very important decision” that of 
the United States v. Trans-Missouri Freïght Association. 

His successor, Mr. Griggs, in his report of Nov, 30, 
1898, likewise only mentioned under his important de¬ 
cisions, that of the United States v , Joint Traffic Asso- 
dation. In the following year, 1899, after reviewing the 
recent decisions of the Suprême Court, he continued 
that he “ occasionally ” received applications to bring 
suits. “ Such actions can be maintained only when the 
offense cornes within the scope of a fédéral statute.” 
And in the course of his discussion, he added : 

u In every instance, therefore, where resort is sought 
to fédéral juridiction against combinations in restraint 
of trade, the first question to be decided is, what kind 
of trade is afïected?” This must be : Interstate com¬ 
merce; not State commerce and not production or 
manufacture, “ but that composite transaction known as 
commerce, which involves the buying, selling and ex¬ 
change of commodities, and their transportation and 
delîvery.” 

There is no question of the riglit and power of every State 
to make and enforce iaws in restraint of monopoly ; that is 
the normal and proper sphere of State autonomy ; while the 
United States, not having been formed as a government for 
the régulation of the internai afïairs and businesses of the 

JDuring President McKînley’s administration were instituted three 
bills in equity, under the Sherman A et. See The Sherman Aniî-trmt 
Ac£> published by the Dept. of Justice, July 1, igi2. 
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States, is limited in its authority to the régulation of that kind 
of business described as commerce between the States and' 
with foreign nations* 

In ail instances the Department bas been governed only by 
a sincere desire to enforce the law as it exists and to avoid 
subjecting the Government to nseless expense and the la\ 
ofhcers of the government to humiliatingf defeat by bringing! 
actions where there was a clear want of j un s diction. 


Consequently, whatever might be the evils of com-j 
binations, 

Ail these things are done by virtue of the appropriate and 
constitutional authority of the several States under state law 
and except where they invade the territory of Congressiona] \ 
juridiction by interfering with Interstate and international! 
commerce in a direct mariner, they are subject and subj 
ordinate to the restraint and contre! of the individual statejI 
where they are carrîed on. 

And in his report of 1900, fae undertook no further 
discussion of the act. 

In his first two messages. President Roosevelt con- 
fined himself to rather narrovv limita. In his first mes¬ 
sage, in December, 1901,' after pointing out the greatl 
problem which was presented by the recent growth oi 
consolidations, he said : 

< 

The first essential in determining how to deal with the great 
industrial combinations is knowledge of the facts—publicity. 

. . . Publicity is the only sure remedy which we can now in- 
voke, What further remedies are needed in the way of gov- 
ernmental régulation, or taxation, can only be determined 
after publicity has been obtained, by process of law, and in 
the course of administration. The first requisite is knowledge, 


1 57th Congress, ist session. 
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füll and compîete^doiowledge which may be made public to , 
the world. 

And in his second message, in December, 1902, he 
reîterated tins recommendation. ‘"The expérience of the 
past year bas emphasized, in my opinion, the desirability 
of the steps I then proposed. . . . Publicity can do no 
harm to the honest corporation ; and we need not be 
overtender about sparing the dishonest corporation.” 

In the next year, December, 1903/ President Roose¬ 
velt congratulated Congress on its achèvements in 
creating the Bureau of Corporations, and on passing the 
expéditing act, 

The scope of the Department's duty and authority embraces 
the commercial and industrial interests of the nation. It is 
not designed to restrîct or control the fullest lîberty of legiti- 
mate business action, but to secure exact and authentic infor¬ 
mation which wiü aîd the Executive in enforcing existing 
laws, and which will enable the Congress to enact additïonal 
législation, if any should be found necessary, in order to pre~ 
vent the few from obtaining privilèges at the expense of 
diminished opportunités for the many. 

Then, coming to the Bureau of Corporations, he said: 
"Publicity in corporate affairs will tend to do away with 
ignorance, and will afiford facts upon which intelligent 
action may be taken.” And further: “The purpose of 
this Bureau is not to embarass or assail îegitimate busi¬ 
ness, but to aîd in bringing about a better industrial 
condition,” And 111 this connection, he remarked : 

The législation was moderate, It was characterized through- 
out by the idea that we were not attacking corporations, but 
endeavoring to provîde for doing away with any evil in them ; 


^Sth Congress, and session. 
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that we drew the line against misconduct, not against wealth tj 
gladly recognizing the great good doue by the capitalist wht j 
alone, or in conjonction with his fellows, does his work alonj ^ 
proper and legitimate îines. The purpose of the legislatioo 1 , 
. , . was to favor such a man when lie does well, and to super, 
vise his action only to prevent him from doing ill. Publicity| | 
can do no harm to the honest corporation. 

Turning to a discussion of the general policy of the t 
government on capital and labor, he said : 1 I 

The consistent policy of the national government, so far as il | 
has the power, is to hold in check the unscrupulous man, , 
whether employer or employée ; but to refuse to weaken indi- ( 
vidual initiative or to hamper or cramp the industrial devei- ^ 
opinent of the country. We recognize that this is an eraoi 
fédération and combination, in which great capitalistic cor 
porations and labor unions hâve become factors of tremendoui 1 
importance in ail industrial centers. 

And reiterating that the government would pay atten- i 
tion only to one fact—“the question whether or not tk I 
conduct of the individual or aggregate of individuais il i 
in accordance with the law of the land,” he concludei i 
“ we hâve cause as a nation to be thankful for the steps 1 
that hâve been so successfully taken to put these prin- 
ciples into effect.” Throughout this véritable paeanoi ; 
victory, Mr. Roosevelt appeared to consider that tk i 
trust question was, for the tinte being at least, well in i 
hand, Any further slight changes, he thought, woulf 1 
be easily put through. The whole tone of the message 1 
indicates that at this time, Mr. Roosevelt considered the 
trust problem virtually, if not completely, settled. 

In his annual reports, Attorney-General Knox made 
no mention of the trust question during these years, 
other than, in 1903, to suggest that the appropriation ol 
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$500,000" which had been made to enforce the anti-tnist 
law f should be divided up for other purposes, such as 
the public land, postal, and naturalization frauds. 3 On 
Jamiary 3, 1903, at the request 3 of Senator Hoar, he 
embodied his views m a letter which was published as a 
Sénate document. 

I11 this letter he first described the cases decided by 
the courts and those at that time pendmg, And then 
lie turned to suggestions of further législation. For this 
purpose he assumed that the end desired was that “com¬ 
binations of capital should be regulated and not de- 
stroyed, and that measures should be taken to correct 
the teodency toward monopolization of the industrial 
business of the country/* and that beyond this point 
régulation was to be avoided, Monopoly, he believed, 
was impossible without unfair, discriminatory practices; 
and the advantages of small, personally-conducted bush 
nesses vvere such as to prevent the growth of large ones 
without such practices. The first step, accordingly, was 
the assurance of equal rights and opportunités to ail 
industries by preventing discriminations, either in the 
form of rebates by carriers or low prices in particular 
Iocalities for the purpose of destroying compétition, 

At présent, he explained, the punishable offenses of 
shippers were confined to two classes. First, where the 
shipper had solicited or participated in instances of unjust 
discrimination, in which case rivais must be proven to 
be paying a higher rate; but often rivais had long ago 
been crushed out by this practice and no longer existed. 
Second, the cases of fraud perpetrated by the shipper, as 
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appropriation Act of Feb. 25, 1903 (32 Stat., 854, 903), 
l Annual Reports of the Attorney-General, içoi, 1902, 1903. 
** 51 ??*. Doc no. 73, 57th Congr., 2nd sess. 
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false représentation o£ the contents of a package, It had 
been decided tliat the penalty for charging more or less[ 
than the puhlished rate did not apply to an incorporât^; 
company. Only the individual who allowed the rate 
cQuid be punished, and he obtained immunity by testifjd 
ing to the fact ; moreover, the law did not punish the 
beneficiary of the unlawfttl rebate, These facts pointei 
to a necessary correction of the law, 

The act should also be made to include those busi- 
nesses which manufactured wholly within a State, but 
whose products entered into Interstate commerce, so a? 
to prevent theïr ability to reçoive rebates from carriers 
and their practice of selling eommodities below the gen- 
eral price in certain localities with a view to destroying 
compétition. In addition, a comprehensive plan to en- 
force the publicity of ali the facts and practices of those 
concerns engaged in Interstate commerce should be 
framed. And lastly, a commission should be created in 
order to carry out the Sherman act; this should hâve 
large powers of investigation, sucli as access to bocks | 
and the ability to compel testimony. 

While these proposais, the Attorney-General coir 
cluded, did not offer a complété scheme of governmental 
régulation, still without some sueh amendments the law 
would continue to be inadéquate. 

President Roosevelt’s next message, in December, 
1904/ gave some hint that the whole question was still j 
unsettled, although no dehnite constructive policy was 
proposed. At this time, he definitely declared the scope 
of the problem to be of national importance: f£ It is an ! 
absurdity to expect to eliminate the abuses in great cor¬ 
porations by State action, . . . The national government 


1 58t.l1 Congress, jrd session. 
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aione can deal adéquately with these great corporations.” 
And hefurther showed his appréciation of the magnitude 
of the whoie probtem. 

They [the American people] are acting in no spirit of hos- 
tiijty to wealth, either individu al or corporate. They are not 
a^ainst the rieh nian any mare than against the poor man. * . 
Great corporations are necessary, and only men of great and 
sitigular mental power can manage such corporations success- 
fnlly, and such men must hâve great rewards. But these cor¬ 
porations shouîd be managed with due regard to the interest 
of the public as a whoie. Where this can be done iinder the 
présent laws, it must be done. Where these laws corne short, 
others should be enacted to supplément them. 

And lie concluded, that a growth of a proper senti¬ 
ment was the real solution for the evils complained of. 
“More important than any législation is the graduai 
growth of a feeling of responsibility and forbearance 
among capitalists and wage workers alike ... in their 
relations to their feltovvs who with tliem make up the 
body politie,” 1 

In the annual message of 1905,* after commenting on 
the continuance of great prosperity in the country, Mr. 
Roosevelt pointed out that the country was so closely 
related that it must feel any dépréssion as a whoie. And 
then he continued : 

Yet, it is also true that where there is no govemmental re- 
straint or supervision sonie of the exceptional men use their 
energies not in ways that are for the commor good, but in 
ways which tell agaînst this common good. 

L In this year Attorney-General Moody did not mention the subject 
of trusts, except to deseribe the recently deeided Northern Sectrrities 
case. 

1 59th Congress, ist session. 
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The fortunes amassed through corporate organization are 
now so large, and vest sucli power in those that wield them ? 
as to make it a mat ter of necessity to give to the sovereign- 
that is, to the government which represents the people as a 
whole—sonie effective power of supervision over their cor 
porate use. 

In order to insure a healthy social and industrial life, every i 
corporation should be held responsible by, and be accountable 
to some sovereign strong enough to control its conduct I 
am in no sense hostile to corporations, Thîs is an âge oi 
combination, and any effort to prevent ail combination willj 
be not only useless, but in the end vicious, because of the 
contempt for law which the failtire to enforce law înevitablÿ l 
produces, 

The makers of onr national constitution provided espedally i 
that the régulation of Interstate commerce should corne within : 
the sphere of the general government. The arguments in 
favor of their taking this stand were even then overwhelming. | 
But they are far stronger to-day, in view of the enormous de- ; 
vélopment of great business agencies, usually corporate in 
form. Expérience has shown conclusively that it is useless | 
to try to get any adéquate régulation and supervision of these ; 
great corporations by State action. Such régulation and 
supervision can only be efïectively exercised by a sovereip ! 
whose juridiction is co-extensive with the field of work o( 
the corporations—that is, by the national government. 

And he regretted that the Sherman law was of a 
négative, rather lhan affirmative character. “ It is gen¬ 
eral ly useless to try to prohibit ail restraint on competi- ; 
tion, whether thîs restraint be reasonable or unreason- [ 
able; and where it is not useless it is generally hurtfiiL 11 i 
Then he poînted out the inadequaey of régulation by 
means of law suits, and advocated a commission with 
proper powers of régulation and supervision/ The 

1 Events hâve shown that it is not possible adequately to secure th< 


w 







2 j 3 ] VIEW S AND PQLICIES OF ADMINISTRATIONS yg 

greatest abuse, he insisted, was overcapitalization—the 
demoralizing influence whereof he dwelt on at length, 

The above argument thus )ed him to the conclusion 
that “Until the national government obtaîfis, in some 
manner which the wisdom of the Congress tmay suggest, 
proper contrai over the bîg corporations engaged in 
interstate commerce,—that is over the great majority of 
the big corporations—it will be impossible to deai ade- 
quately with these evils.” 

In his annual report of 1905/ Mr Moody, the At¬ 
torney-General, gave an interesting sidelight on his 
poliey. 

Numerous alleged violations of the Sherman act hâve under- 
gone carefui examination by the Department, In some cases, 
after full examination, the Department has declined to take 
action, and inother cases the investigation is still in progress, 
Severaî cases are in such a State of completion that action in 
the near future is likely to be takem 

Later in the session, in transmitting a letter from the 
Attorney-General deseribing the suit against the u Beef 

enforcement of any law of this kind by incessant appeal to the courts» 
The Department of Justice lias for the last four years devoted more 
attention to the enfoncement of the anti-trust législation than to any- 
thing else, Much has been aecomplished; particularly marked bas 
been the moral effect of the prosecutions; but it is increasïngly évident 
that there will be a very insufficient bénéficiai resuit in the way of éco¬ 
nomie change. The successful prosecutîon of one device to évadé the 
law immediately develops another device to accomplish the same purpose. 

What is needed is not sweeping prohibition of every arrangement, 
good or bad, vrhich may tend to restrict compétition, but such adéquate 
supervision and régulation as will prevent any restriction of compéti¬ 
tion from beîng to the détriment of the public—as well as such super¬ 
vision and régulation as will prevent other abuses in no way conneeted 
with restriction of compétition,” 

'Dec, i, 1905, ggth Congr., ist sess. 
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Packers,” 1 President Roosevelt pointed out the absurd 
ity of the decision which gave immu nity to everybody 
ealled to testiîy before the Bureau of Corporations, frorn j 
ail aets which he or his corporation had commilted, and 
demanded législation to remedy this condition. 

Mr, Moody, in this ietter, made two suggestions: 
first, that the government be given the right of appeai 
in criminal cases, and second, that the îmmunity thus 
granted to persons whose corporations happened to hâve j 
been examined by the Bureau of Corporations, be re- ! 
removed. 

In a short message accompanying the Bureau of Cor 
porations 1 report on the oil industry, 2 Mr, Roosevelt! 
pointed out the great evils of discriminating rates. And 
lie denied that individual initiative would be harmed by 
government supervision. “ On the contrary, the proper 
play for individual initiative can only be secured by snch 
governmental supervision as wül curb those monopoles 
which erush out ail individual initiative,” And thenhej 
again recommended a commission to administer the law. 

His next message 3 was largely a répétition of his last. j 
In forceful language, lie pointed out the necessities ol j 
the situation. 

In some method, whether by a national license law or in 
other fashion, we must exercise, and that at an early date, a | 
far more complété controï than at présent over these gréai 
corporations—a control that will arnong other things prévaut 
the evils of excessive over-capitalïzation, and that will cam¬ 
pe 1 the dis do sure by each big corporation of its stockholdeis 
and of its properties and business, whether owned directly or ; 

l H . /?, Doc., no. 70 6, sgth Congr., ist sess., Apr, 18, 1906. 

2 Sen. Doc., no. 428, 5Qth Congr., ist sess,, May 4, 1906. 

3 59th Congr., 2nd sess., Dec. 4, igo6 t 
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through subsidiary or afüîliated corporations* This will tend 
to put a stop to the securing of inordinate profits by favored 
individuais at the ex pense whether of the general public, the 
stockholders, or the wage workers. Our effort shouîd be not 
so much to prevent consolidation as such, but so to supervise 
and control it as to see that it results in no harm to the people. 

And he insisted that this was not socialism, but an 
antidote which would prevent socialism. The plan 
should not stifie, but encourage individual initiative and 
energy, “We hold that the government should not 
conduct the business of the nation, but that it should 
exercise su ch supervision as will insure its being con- 
ducted in the interest of the nation* Qur aïm is, so far 
as may be, to secure, for ali decent, hardworking men, 
equaiity of opportunity and equality of burdenA 

Attorney-Général Moody, at this lime, also discussed 
the act at length/ And he criticised it in three important 
aspects. First, the exact meaning of “ restraints, ÎJ 
“monopolisation M and “Interstate commerce ” had not 
yet been decided. Second, “ one main purpose of the 
law that compétition shall not by agreements be sup- 
prest, runs counter to the tendencies of modem busi¬ 
ness/’ Thïrd, he complaincd of the insufïïcient means 
for carrying on investigations* 

Four things, however, were clear: First, that the law 
was constitutional ; second, that combinations of manu¬ 
facturer incidentally restraining trade were not included 
under the act; third, that combinations of manufacturers 
fixing prices and suppressing compétition were within 
the prohibitions of the act; and fourth, that combina¬ 
tions of competing railroads by which rates and fares 
were fixed, were forbidden by the act although rates 
were reasonable. 


1 Animal Report, Dec, i, 1906* 
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And in the course of litigation, it had further been 
established : (1) That the suppression of compétition by 
means of a holding corporation was a violation of the 
act, even though the acquisition by itself were lawful. 
(2) That manufacturera purchasing raw material from 
various States and territories, and after manufacturing, 
selling their products throughout the country, were 
engaged in interstate commerce. (3) That State cor¬ 
porations were subordinate to the rules of Congress; j 
and that they had no constitutional privilège to refuse 
to show their books. 

An înteresting sideligbt 011 the policy of the adminis¬ 
tration at this time, 1 is afforded by a letter from Mr. 
Herbert Knox Smith, head of the Bureau of Corpora¬ 
tions, while the question of instituting a suit against the 
International Harvester Company was under considéra¬ 
tion. The President had put the matter in the hands of 
the Attorney-General and Mr. Smith, with instructions 
that they confer with Mr. Perkins, representing the 
Harvester Company. Mr. Smith reported adversely to 
the proposed suit. Mr. Perkins had claimed that the 
company had followed the policy of publicity maintained 
by the Administration, had done nothing, so far as it 
was aware. in violation of the law, had offered complété 
access to its books, and had urged an investigation, 
This investigation was now taking place under the direc¬ 
tion of the Bureau. Mr.-Smith concurred in this atti¬ 
tude, especially because ail the complaints against the 
company had been traced to two sources : trade papers 
deprived of aclvertîsîng, and the general feeling against 
ail combinations. 

'This letter was otily published at a later date. Sen. Doc., no. 604, 
Ô2nd Congr., 2nd sess. 





2 VîEWS AND POUCIES OF ADMINISTRATIONS 83 

And he concluded : 

This case raises thc question încluded in what tlie President 
bas ealled *' good and bad trusts ; ” the question whether mere 
combination, as sueh, shall be prohïbited ; whether the gov- 
emment is going to try to forbid ali combinations regardless 
of their methods or ends, or whether, on the other hand, it is 
going to pursue the policy, frequently stated by the President, 
of régulation and contre! rather than of prohibition, 

The abandonment of this case indicates the Adminis¬ 
tration policy that reasonable combinations should be 
permitted, and that only unreasonable on.es should be 
disturbed. 

Mr. Rooseveit’s messages were ail marked by novel 
and energetic language. By now> however, lie had little 
to add to the constructive program which he had been 
advocating. In bis 1907 message 1 he again urged the 
national character of the trust problem and the necessity 
of combination in modem industrial life. The following 
extracts from bis long recommendations will suffice to 
indicate his policy at this time: 

The anti-trust law should not be repealed ; but it should be 
made both more efficient and more in harmony with actual 
conditions. It should be so amended as to forbid only the 
kind of combination which does harm to the general public, 
stich amendment to be accompanied by, or to be an incident 
of, a grant of supervisory power to the government over these 
big concerns engaged in Interstate business, This should be 
accompanied by provision for the compulsory publication of 
accounts and the subjection of books and papers to the in¬ 
spection of the government officiais. 

Among the points to be aimed at should be the prohibition 
of unhealthy compétition, such as by rendering service at an 


1 6 oth Congr., ist sess. 
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actual loss for the purpose of crushing ont compétition, the 
prévention of inflation of capital, and the prohibition of a cor 
poration’s making exclusive trade with itself a condition ol 
having any trade with itself, Reasonable agreements be- 
tween, or combinations of, corporations should be permitted, 
provided they are first submitted to and approved by some 
appropriate goveniment body, 

The Congress has the power to charter corporations to en¬ 
gage in Interstate and foreign commerce, and a general law 
can be enactéd under the provisions of whîch existing cor¬ 
porations could take oui fédéral charters and new fédéral cor¬ 
porations could be created. A11 essential provision of sucha 
law should be a method of predetermming by some fédéral 
board or commission whether the applîcant for a fédéral 
charter was an association or combination within the restric¬ 
tions of the fédéral law. 


Attorney-General Bonaparte at this time 1 outlined hh 
policy in an interesting manner: 


The policy of the Department in this fieîd of its activity \m 
been to investigate very carefttlly ail complaints or informa¬ 
tion brought to its attention respecting alleged offenses undei 
the statutes in question, and to set on foot proceedings, either 
civil or criminal, only when fully satisfied not merely that the 
laws hàd been violatêd, but that sufficreht proof of such vio¬ 
lations could be obtained to justify a reasonable hope of suc- 
cess in the prosecution, and that the public interests demanded 
action on its part for the proper vîndication of the law. 


And remarking on the ineffectiveness of an injonction 
owing to the deiay, expense and trouble involved in fur- 
nishing legal proof of well-known facts, he recommended 
the enactment of a statu te whîch, in such civil cases, 
will give the process of the courts engaged in tryiflg 


1 Annual Report t Dec. 2 f 1907. 




259 ] V 1 EWS AND POUCIES OF ADMINISTRATIONS 85 

them the same scope in securing attendance of witnesses 
as is permitted by existing law with regard to process in 
criminal cases for simîlar purposes.” He refraîned, how- 
ever, from suggesting any changes in the substance of 
the act. 

And again, in a spécial message on March 25th, 1908, 
Mr. Roosevelt repeated liis opinion of the immédiate 
necessity of amendîng the Sherman law.‘ He especially 
recommended the filing of ail contracts with the Bureau 
of Corporations, and the approval by the Interstate 
Commerce Commission of ail new raîlway securities, 

In his last annual message, in 1908,“ Mr. Roosevelt 
declared that he could only repeat what he had already 
recommended. And then he continued : 

We who believe in the movement of assert ing and exercising 
a genuine control in the public interest over these great cor¬ 
porations hâve to contend against two sorts of enemies, who, 
though nominally opposed to one another, are really allies in 
preventing a proper solution of the problem. There are fïrst, 
the big corporation men, and the extreme individualists 
atnong business men, who genuinely believe in unregulated 
business—that is, in the reign of plutocracy; and second, the 
men who, being blind to the économie movements of the day, 
believe in a movement of repression rather than of régulation 
of corporations, and who denounce the power of the railroads 
and the exercise of the fédéral power which alone can really 
control the railroads. 

In conclusion he urged that “there should be régula¬ 
tion by the national government, of the great Interstate 
corporations, including a simple method of account-keep- 

' ^ en - Doc., no. 406, 6oth Congr., ist sess. 

’Éoth Congr., 2nd sess. 
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in g, publicity, supervision of the issue of securities, abo¬ 
lition of rebates and of spécial privilèges/' 3 

Attorney-General Bonaparte simply announeed that 
the saine policy as before was being pursued. 3 And 
while he refrained from any suggestions, still “it seems 
appropriate to ad vise tlie Congress that serions obstacles 
hâve been encountered in their effective enforcement 
which can be, and in my opinion may be, with advant® 
readily removed by further législation/ 3 

President Taft embodied his views and recommenda¬ 
tions in regard to trusts in a spécial message, which lie 
sent to Congress on january 7th, rgio. 3 In this care- 
fnlly and clearly-expressed document the President firsl 
explained the moving causes of combinations. Of these 
he found three: the possibility of great économies, the; 
réduction of excessive compétition by a union of cooi' 
petitors, and the possibility of securîng a monopoly and ; 
completely controlling priées or rates. 

Turning to the construction of the Sherman act Mr. 
Taft came to several interesting conclusions. 

First, “ We must infer that the evil aimed at was not 
the mere bigness of the enterprise, but it was the aggre- 
gation of capital and plants, with the expressed or im- 
plied intent to restrain Interstate or foreign trade, or to 
monopolize it in whoîe or in part/' 

Second, a combination which only incidentally, and nol 
inevitably or directly, restrained trade, did not fall within 
the act- 

1 Burin g President Roosevelt 5 s administration were instïtutcd eightesn 
bilîs in equity, twenty-five indictments, and one forfaiture proceedmf 
under the Sherman Act. See The Sherman Anii-ttusi Act , publtshd 
by the Dept. of Justice» July i, igis, 

* Animal Report , Dec. i8» ïqo8, 

3 H. R. Doc no. 484. 6ist Congr., and sess. 
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And lastly he emphasized that the act “ was not to 
interfère wîth a great volume of capital which, concen- 
trated under one organization, reduced the cost of pro¬ 
duction and made its profit thereby, and took no advan- 
tage of its size by methods akin to stifie compétition 
with it/* 

He twice referred to the word “ reasonable/* First, 
saying tliat, while the Suprême Court had declined to read 
this word into the statute, still its distinction betweçn 
direct and indirect restraints accomplished the same pur- 
pose of excluding from prohibition those many minor 
and reasonable contracts which were not intended to be 
included. Later, recurring to this phase of the question, 
that the decision whether a combination was reasonable 
or not should be left to the courts, he said ; 

I venture to think that this is to put into the hands of the 
court a power impossible to exercise on any consistent prin- 
ciple which will insure the uniformity of decision essentiaî to 
just judgment. It is to thrust upon the courts a burden that 
they hâve no precedents to enable them to carry, and to g/ve 
them a power approaching the arbitrary, the abuse of which 
might involve our whole judicial System in disaster. 

And then he turned to his recommendation—fédéral 
incorporation for ail industries doing Interstate business. 
Such corporations would then come under the régula¬ 
tion of the government; their issues of securities would 
be supervised; they would make reports at regular inter- 
vais; they would be prevented from holding stock in 
other companies without permission. À law embodying 
these views was presented to the appropriate committees 
by the Attorney-General. 

In his annual message of December 6th, 19m, 1 Ml 


1 6ist Congr., 3rd sess. 
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Taft shortly renewed his recommendation of national 
incorporation* He then referred to the recently pub- 
lis h ed report of the Bureau of Corporations on the 
lumber industry, endorsing its conclusion that this 
industry was combined in so few hands that it might 
easily lead to a combination* And he ended with the 
words : 

I do not now recommend any arnendment to the anti-trust 
law. In other words, it seems to me that the existing legis^ 
lation with reference to the régulation of corporations and the 
restraint of theïr business has reached a point where we can 
stop for a whüe and witnëss the efifect of the vigorous execu¬ 
tion of the laws on the statute books in restraining the abuses 
which certainly did exist and which roused the public to de- 
mand reform. 

Attorney-General Wickersham, in his two reports of 
1909 and 1910, shortly annoimced that he was continuing 
the policy of his predecessor towards combinations. 

On Aprîl 30, 1909, Mr. Wickersham in a public speech 
admitted that the law was not entirely definite. 1 

But certain of the prirtciples underlying that law are assuredly 
now understood, and any attempt at this time, with the prés¬ 
ent construction of that law agreed upon by alî the higher 
courts, to combine in the form of a trust or otherwïse, with 
the obvions intention of restraining commerce among the 
States or of créâting a monopolÿ of an important part of that 
commerce, would evidence suc h deliberate intention to break 
the law as to justify and compel the government to use ali or 
any of the remedies given by law adéquate to prevent the ac- 
complishment of such purpose and to punish the attempt. 

In answer to an inquiry from the Senate why the suit 
1 Congr * Rec., 61 st Congr*, ist sess,, p. 1935. 
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instituted against the New York, New Haven and Hart¬ 
ford Railroad had been discontinued, Mr + Wickersham 
made an interesting statemeot, 1 which can only be ex- 
p]ained as a resuscitation of the discarded polîcy of State 
control over corporations, He explained that the State 
of Massachusetts had recent ly enacted a statu te authoriz- 
ing the consolidation of the Boston and Maine Railroad, 
and the New York, New Haven and Hartford Railroad 
and then said : 

In view of the fact that the suit of the United States now 
pending against the New York, New Haven and Hartford 
and the Boston and Maine Railroad Companies for a viola¬ 
tion of the anti-trust act rests aîmost entirely upon a daim 
that these companies had already Consolidated by means of 
stock ownership, and since the community most directly 
affect ed is the State of Massachusetts, whose laws now ex- 
pressly authorize su ch consolidation, the Attorney-General 
lias determined to dismiss the government’s action. 

In a speech on Jtme 21, 1911, shortly after the Stand¬ 
ard Oil and Tobacco decisions, 2 President Taft said : ** I 
believe those decisions hâve done and will continue to 
do great good to ail the business of the country, and 
that they hâve laid dovvn a line of distinction which it is 
not difficult for honest and intelligent business men to 
follow/ 1 

And in his annual message of December 5, 1911, 3 he 
referred to the Standard OU and Tobacco decisions as 
epoch-making. 

These decisions suggest the need and wisdom of additional or 
supplémentai législation to make it easier for the entire busi- 

1 Sm. Doc , t no. n6, 61 st Congr., rat sess, 

*Congr> Rec ., Ô2nd Cotigr., ist seas + , p, 4188, 

s 62 tid Congr., zné se sa. 
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ness community to square with the rule of action and legalit]. 
thus finally established and to préservé the benefit, freedoni. 
and spur of reasonable compétition without loss of real e£ 
ciency or progress. 

Th en he undertook to défend them. The interprète 
tion of reasonableness, he asserted, was the test of th[ 
cotnmon law, where it was well understood. Discussind 
the objections made regarding the large size of \k 
companies into which the Tobacco Trust was dissolvej, 
he said : 

This contention results from a rmsunderstanding of the m\ 
trust iaw and its purpose. It is not întended thereby to pu- 
vent the accumulation of large capital in business enterpris& ; 
in which such a combination can secure reduced cost of pro-' 
duction, sale and distribution- ït is directed against suchat 
aggregation of capital only when its purpose is that of stiflq 
compétition j enhancing or controlling prices and establUhirç 
a monopoly. 

Then he enlarged upon the effectiveness of the statuts 
pointing out that now that it was recognized, therewasi 
demand for its repeal, on the ground of its obstructif 
economy, and he reiterated : ** In the recent decisions 
the Suprême Court makes clear tliat there is notbif 
in the statu te which condemns combinations of capital 
or mere bigness of plant organized to secure economj 
in production and réduction of cost * . * mere size is no 
sin against the law.” 

He also answered the charge of in defini teness, sayirig 
that men knew what they were doing when they sup- 
pressed compétition. Further he wanted described b) 
law, and forbidden : 

The attempt and purpose to suppress a competitor by unde*- 
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se lliîig hïm at a price so tinprofitable as to drive him ont of 
business or the making of exclusive eontracts with customers 
m ter which they are reqnired to give up association with 
other manufacturera and mimerons kindred methods for sti-f- 
ling compétition. 

And then he repëated his message of Jan, 7, 1910, 
recommending fédéral incorporation. This, fie con- 
dudetl, should be administered by a commission to sup¬ 
plément the courts. 1 

In his animal report of Deceniber, iqii, Attorney- 
General Wickersham merely outlïned his policy in regard 
to the dissolution of combinations. 

ïtwas my conviction that it was the proper concern of the 
i aw officers of the government to see to it that, in the new 
conditions to be formed, no one company should hâve such a 
large amount of the business of the country in any particular 
line dealt in as to threaten or accomplis!! monopoly. 

And in his last report of December, 1912, he expressed 
his conviction of the excellence of the statute in its 
présent form. 

The fédéral courts are exercising in equity suits under the 
Sherman law a power to restrain which is co-extensive with 
the evils against which it was enacted, and it has been the 
effort of the department to bring before the court for the ap¬ 
plication of this rule ail combinations in violation of Iaw 
which hâve been brought to its notice. 

An examination of these decrees wiîl also show that the 
courts hâve found no difficulty in applying the terms of the 
law to meet and enjoin the continuante of any form of unfalr 
compétition which has resulted in imposing an un due restraint 
\ipon Interstate commerce, or which makes for monopoly. 

1 Mr. Taft does not seem to hâve mentioned the trust question in any 
message during the last session of this Congress. 
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I am strongly of the opinion that the advocacy of amesf 
ments of the law which shall particularize different act&J 
consti tut mg imlawful restraints of trade or attempts at J 
nopoly, has its origin, not so mnch with-those who desire tb 
enforcenient of the law, as with those who are anxieuse 
secure a safe tneans of its évasion* An énumération by statut! 
of the different practices which, in and of themselves, withod 
regard to the circumstances of particular cases, should bedt! 
clarcd illégal, will either go too far or not far eiiough. 1 

'During President Tait ? s administration were ïnstituted forty-sîx biflj 
in equity, forty-three mdietments, and one contempt proceeding, mM 
the Sherman Act* See The Sherman Anti-trust Act, published by fc 
Dept* of Justice, July i T 1912, with suppléments bringing it to date. 
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The Decisions of the Suprême Court 

The decisions of the Suprême Court constitute by far 
the largest element in the détermination of the policy of 
the government. The interprétation and application of 
the anti-trust act through this tribunal hâve undergone 
many changes since its passage in 1890. New social con¬ 
ditions hâve required altered policies, and these find their 
reflection in the decisions of the Court. This cbapter 
will consist of a description of ail the cases decided by 
the Suprême Court, compressed into as little space as 
possible, consistent vvith their complété understanding. 
They hâve been conveniently collected in four volumes, 
under the tîtle of Fédéral Anti-Trust Decisions, 1890 - 
1912 , by Mr. James A. Finch and Mr. John L. Lott. 
References are given to these volumes, as well as to the 
United States Reports. 

United States v. E. C. Knight Col 

This was a bill brought by the government against the 
E. C. Knight Company and others, alleging that the 
American Sugar Refining Company had bought this 
ancl three other independent Philadelphia refineries in 
order to obtain complété control of the price of sugar 
in the United States. On the ground that this was con- 
trary to the Sherman act, the bill prayed that these agree- 
ments be declared void, and that an injunction issue re- 
straining performance of these contracts and any other 
violations of the law of 1890 by the défendants. 

'Fed. Anti-Trust Decisions, vol. i, p. 379; Jan. 21, 1895; 156 U. S. 1. 
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Chief Justice Fuller rendered the decision for tf j ( 
Suprême Court. He immediately turned to a definitif, « 
of monopoly.' Aftcr explaining the définition of the g* t 
ernment, that it “ applied to ail cases in which 011e pd t 
son sells alone the whole of an y kind of marketable thing, e 
and included ail contracts whereby this was brougl c 
about, he declared that, “the monopoly and restraiaj 
denounced by the act are the monopoly and restraintr *■ 
interstate or international trade or commerce, whiletla r 
conclusion to be assumed on this record is that the resu t 
of the transaction complained of was the création oi [ 
monopoly in the manufacture of a necessary of life.”’ ; r 

He rejected ail ultimate or possible results of coul a 
binations, saying he had nothing to do with politid c 
economy or théories concernîng the potential restraii 
of compétition or monopoly, and declaring that “Il a 
fundamental question is, whether, conceding that If t 
existence of a monopoly in manufacture is establislit- c 
by the evidence, that monopoly can be directly sa| <■ 
pressed under the act of Congress in the mode attempï \ 
by this bill.” 

Moreover, he said that the power of Congress wasl t 
regulate interstate commerce; the power of States K t 
to suppress monopoly. He then rejected the propos r 
tion that “the general government in the exercise oit! y 
power to regulate commerce may repress such monopt! t 
directly and set aside the instruments which hâve créât; r 

r 

'Justice Harlan dissented from the opinion of the court, ont 
ground that a combination which suppressed compétition in the mit 
facture of an article, thereby constituted a restraint of trade. That' C 
straint, he heid, was of interstate trade, even though the article wer«- 
in the same State, because itdeprived citizens of other States of theafct j 
to purchase sugar within that State under compétitive conditions, 

* 156 U. S. 10. 
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jt^saying that the resuit on Interstate commerce was 
« a secondary and 1101 the primary sense,” and holding 
that this power might only repress “monopoly whenever 
that cornes within the rules by which commerce is gov- 
erned or whenever the transaction is itself a monopoly 
of commerce/ 

He then quoted frotn Justice Lamar's opinion E that 
l 'no distinction is more popular to the common mind or 
more clearly expressed in économie or political litera- 
ture, than that between manufacturing and commerce. 
Manufacture is transformation—the fashioning of raw 
materials into a change of fonn for use* * * . The buying 
and selling and the transportation incidental thereto 
constitute commerce/ 

He further made clear the différence between direct 
and indirect effects on interstate commerce, holding that 
the raising of prie es or wages would affect commerce 
only îndirectly, however inevîtably, and would not 
“necessarily détermine tlie object of the contract, com¬ 
bination or conspiracy/* 

He nextaccepted the proposition that even a tendency 
to monopoly was sufficient to permit its eondemnation, 
but qualified this, evidently trusting to the States to 
regulate this cîass of monopolies* “Slight reflection 
will show that if the national power extends to ail con¬ 
tracta and combinations in manufacturing, agriculture, 
mining and other productive industries, whose uitimate 
resuit may affect external commerce, comparatively little 
of business operations and affairs would be left for state 
control/’ 

Having in this manner shown the limits of the act, he 
then turned to its exact meaning and définition* 


1 156 U* S. 14, 
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It was in the lîght of well settled principles that the actt 
jnly 2, 1890, was framed. Congress did not attempt thereb- 
to assert the power to deal with monopoly directly as sud 
or to lirait and restrîct the rïghts of corporations createdV 
the States or the citizens of the States in the acquisition, m 
trol or disposition of property ; or to régula te or prescribeti:: 
price or priées at whieh such property or the products thero: 
shotiîd be sold ; or to make criminal the acts of persons in é 
acquisition and control of property which the States of ther 
résidence or création sanctioned or permitted. 1 . . * Whatü 
îaw struck at, was combinations, contracta, and conspirai 
to monopoli ze trade and commerce among the several state 
or with foreign nations/ 


Under this définition, he declared that since the objeü 
of the purchase of the Philadelphia refinerles was puir 
a matter of manufacturing sugar, it bore no direct ret 
tion to interstate commerce, and that an attempted 0: 
even successful monopoly of manufacture was not an ai 
tempt to monopolize commerce, u even though, in orè 
to dispose of the product, the înstrumentality of cou 
merce was neeessarily irivoked.” 

In re Debs, 3 

Speaking for a unanimous court, Mr. justice Bnm 
affirmed in this case the decision of the circuit courtI: 
its daim to jurisdiction by mjunction over cases of à 
struction to interstate commerce, and its power tôt 
quire into the earrying-out of its order, induding t: 
power to punish for contempt if it foutid that this ta 
been disregarded, 

While the Suprême Court rested its affirmation ont 
general grounds of power of government, it conclude: 


U. S. 16, 3 156 U. S, ij. 

*Fed. Anti-Trust Decisions, vol. i, p, 565; May 27, 1895; 158 U,! 
5 ^ 4 - 
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ictf w ith the following sentence, to show its appréciation of 


îr* the reasoning of the circuit court: 
iüdl 

ïdlj We enter into no examination of the act of July 2, iBgo, 
coi- C, 647, 26 Stat, 209, upon which the circuit court reîied 
■efe rnainly to sustain its jurîsdiction. It must not be understood 
mi from this that we dissent from the conclusions of that court in 
ntl reîerence to the scope of the act 3 but rather that we préfer to 


m rest our judgment on the broader ground which has been dis- 
itti cussed in this opinion, believing it of importance that the 
acid principles underlying it should be fully stated and affirmed. 1 
ïtats 

Since, by implication, the Suprême Court aecepted the 

reasonïng of the circuit court on this matter so far as it 

applied to the Sherman act, it becomes of interest to 

urt examine into the details of that decision, 
re'- 

^ United. States v. Debs et al. ( Circuit Court of Illinois) .* 

Debs and other officers of the American Railroad 
^ Union ordered and managed a strike of railroad em- 
ployees directly against the Pullman Car Company, but 
involving twenty-two railroads, the resuit of which was 
the stoppage by forcible means of ail movements, includ- 
. ing the United States mails. An injunction was issued 
e ": ordering them to desist from specified acts, after which 
f 1 ^ ^ W3S a ^ e ^ et ^ t ^ iat t ^ ie > n j unct î° n had been disobeyed. 

The decision of the circuit court rested on the ques- 
tions whether that court had jurisdiction, which was 
answered in the affirmative; whether railroads came 


, | ]; - mmuftUS OdIUC 

under the embracing clause of Interstate commerce, 
which the court considered probable, but having no 



”7 precedent, decided it safer to rely for their power on the 
u ®' act of July 2, 1890. 

üS | '158 U. S. (Soo. 


Fed. Anti-Trust Decisions, vol. i, p. 322; Dec, 14, 1894; 64 Fed. 724, 
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Unde r this act the court held it h ad the power to 
grant an injunctiom It thereupon entered into an élab¬ 
orât e discussion of the scope of the statute. Coing bact 
to the discussion m Congress prior to the passage of the 
act, it found that a proviso to the effect that the act 
sfaould not be construed to apply “to any arrangement 
agreements or combinations made between laborers wilt 
a view of lessening hours of labor or of increasing thé 
wages” was rejected, and that the true construction ol 
the act was not only not undertaken by Congress, but 
was specifically left to the courts/ 

Applying themselves to the task of discovering tir 
extent of the prohibition, the court found that “combi¬ 
nations are condemned not only wlien tliey take the form 
of trusts, but in whatever form found if tliey be in 
restraint of trade,” and further, “Construed literally,tk 
terms used in the body of this act forbid ail contracts or 
combinations in restraint of trade or commerce; btn 
that construction is controlled by the title, which shom 
that only unlawful restraints were intended/’* “The 
court found no reason for limiting the word f unlawful, 
but held that a conspiracy is in îtself unlawful.” “A 
contract, combination or conspiracy in restraint of trade 
is therefore a contract in combination or conspiracy te 
restrain or injure trade/’ 

They then decided that commerce had a broade 
meaning than trade—including “ail instrumentalisesand 
subjects of transportation aniong the States” and that il 
was in this sense that Congress employed the word iïi 
1890. 

1 Congressiônal Record , vol. xxi, pt. 5, p. 4089. “Now, just what 
con tract s, what combinations in the form of trusts or what conspirai 
will be in restraint of trade or commerce mentioned in the bill, will ^ 
be known untïî the courts hâve construed and interpreted this provision- 

“64 Ferï, 747 et seq. 
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They next took issue with the decision of Judge Put** 
nam in the case of United States v . Patterson, for find- 
in^ that the act covered only c on tracts, combinations or 
conspiracîes f, intended to engross or monopolize the 
market / 1 * as being too narrow in scope. And they 
asked, “Why should it not be construed to embrace aîl 
conspiracies which shall be contrived with intent, or of 
which the necessary or probable efïect shall be to re- 
strain, hinder, interrupt or destroy Interstate com¬ 
merce?” 1 

Having thus stated the question and their opinion, the 
court heid that silice certain workmen had attempted to 
force the railroads to stop the use of Pullman sleepers, 
they could not do that which was forbidden to capitalists, 
and that therefore, under the act of 1890 the court had 
juridiction in this case. 

United States v. Trans-Missouri Freight Association .* 

Complaint was brought by the district attorney of 
Kansas, against the association, which comprised the 
Âtchison and seventeen other railroads, on the ground 
that these roads had entered into an agreement whereby 
rates were arbitrarily fixed, and the people of that terri- 
tory were robbed of the benefits which they might bave 
expected from free compétition, This agreement went 
into efïect Aprii 1, 1889, and continued despite the act 
of July 2, 1890, being unlawful thereafter as in restraint 
of trade. The bill prayed that the association be dis- 
solved and that the members be prohibîted from further 
agreement. 

To these allégations, the railroad companies entered a 

“64 Fed, 752, 

l Fed. Anti-Trust Decisions , vol. i, p. 648; Mch. 22 r 1897; r66 U* S, 

2 QQ, 
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general déniai, saying that their actions came under tht c 
Interstate commerce act of 1887, and that they had not t 
raised rates or acted in a manner detrimental to their I 
patrons, but rather in one bénéficiai to them. { 

The charge was denied by the district court of Kan¬ 
sas and also by the circuit court, whence it was ap- t 
pealed by the government to the Suprême Court. t 

The défendants objected to the bringing of the suit on 
the ground that the association had been dissolved it j 
1892, but admitted that another agreement had béa j 
entered into. On this ground, and on account of tht , 
prayer for injunction against future agreements, the < 
Suprême Court asstimed juridiction. Also, the Court ( 
disallowed the objection that .the case involved less thaï . . 
$1000, saying that a small change in rates would involve , 
more than that sum. 1 

Mr. Justice Peckham, speaking for the Court, 1 tira 
took up the merits of the case, examining first into the | 
question whether the act of 1890 applied to common 
carriers. “ The language of the act includes every co* 
tract, combination in the form of trust or otherwise, or 1 

conspiracy, in restraint of trade or commerce among the ' 

several States or with foreîgn nations.” 2 The defend- ; 

ants, he contînued, urged that the statute only applied 
to those engaged in the manufacture or sale of articles . 

1 Mr. Justice White, with whom concurred Mr. Justice Field, Mr, ' 

Justice Gray and Mr. Justice Shiras dissented from this opinion. H« 1 

grounds were: (1) that the act did not apply to reasonable restraintsol j 
trade, and that this restraint had been hcld a reasonable one by th 
Court; and (2) that even if this were not the case, the act did nota* , 
to those contracts between carriers for the pnrpose of classifying freight ^ 
prevénting rate-cutting, and securing fairness in their dcalings witb ( 
each other. These contracts were either directly sanctioned or iffl ; 
pliedly authorized by the Interstate commerce act of 1887. 

1 166 U. S. 312. 
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of interstate commerce. But this lie denied. “The 
terms of the act do not bear out such construction. 
Railroad companies are instruments of commerce and 
their business is commerce itself." 

A lengthy discussion of the commerce act concluded 
that this act did not sanction an agrcernent of this 
nature. And there was no reason to suppose that the 
anti-trust act meant to except railways, 

The Court then examine d the discussions in Congres s 
prior to the passage of the bill, and decided that there 
was no way of ascertaining what the majority thought, 
so that the decision was forcée! on the Court, “ Ail that 
can be determined from the debates and reports is that 
varions members had varions views, and we are left to 
détermine the meaning of this act, as Ave détermine the 
meanlng of other acts, from the language used the rein,” 1 

The Court next took up thealleged différences between 
railroads and traders or manufacturer s, and said : 

The points of différence between the railroad and other cor¬ 
porations are many and great. It cannot be disputed that a 
railroad is a public corporation, and its business pertains to 
and greatly affects the public, and that it is of a public nature. 
The company 111 ay not charge unreasonable prices for trans¬ 
portation, nor can it make unjust discriminations, nor select 
its patrons, nor go out of business when it chooses, while a 
tnere trading or mânufacturing company may do ail these 
tliings, 1 

Then it showed the resemblances—deciding that a 
combination by either which raised prices through an 
agréé me nt was a restraint of trade and affected the pub- 
lie, The effects of trusts or combinations might be 


166 U. S, 318. 


5 166 U. S. 321-2. 
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different, and yet they were essentially similar as bek 
induced by corporate aggrandisement against publi 
interest. 

In business or trading combinations, they may even tempe- 
rarily, or perhaps permanently, rednee the price of the artic* 
traded in or manufactured, by reducing the expense inse:- 
arable from the running of many different companies for | 
same purpose. . . . Trade or commerce under those cireur 
stances may nevertheless be baclly and unfortunately res trains 
by driving out of business the small dealers and worthy'ft: 
whose lives hâve been spent therein, and who might be unali 
to readjust themselves to their altered surrotin d in gs. Me 
réduction in the price of the commodity dealt in might b 
dearly paid for by the rtiin of such a class, and the absorptm 
of control over one commodity by an all-powerful combisk, 
tion of capital. 1 

The Court than pointed out that ail progress meanl: 
certain dislocation of business, which it concluded toi: 
necessary. But it took care to show that when suc' 
change was brought about by a combination, the resst 
was bad for the public, through the dictation of pries 
by the combination. “ In this light it is not matèfii 
that the price of an article may be lowered.” This wt 
on the social ground of transforming an independeit 
man înto a servant of a corporation controlled by otta 

Nor is it for the substantial interest of the country that at; 
one commodity should be within the sole power and subjed 
to the sole will of one powerful combination of capital. 

Congress has, so far as its jurisdîction extends, prohibé 
ail contracts or combinations in the form of trusts entered it 
for the purpose of restrainîng trade and commerce. 


1 166 U. S, 323. 
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The resolts of contracts, whether those of traders or 
railwavs, therefore, were sitnilar, and should be con¬ 
damne d in eommon. In conclusion, the Court cited the 
Knight case and others, that the act oî iSgo applied, not 
to mono poli es of manufacture, but to monopolies in 
restraint of Interstate or international trade or com¬ 
merce, and said ; “It is readily seen from these cases 
that if the act do es not apply to the transportation of 
eommodities by railroads from one State to another or 
to foreign nations, its application is so greatly Limited 
that the whole act might as well be held inoperative /' 1 

Since the act applied to railroads the next question 
was as to the true construction of the act, “Is it con- 
fined to a contract or combination which is only in un- 
reasonable restraint of trade or commerce, or does it 
include what the language of the act plainly and in ternis 
covers, ail contracts of that nature?** The decision was 
that both reasonable and unreasonable restraints of trade 
were known to the eommon law; that since ail contracts 
were specified in the act, it plainly meant to include 
both. 

It then entered into a long discussion of the possibili¬ 
tés if this were not the case; and decided that the diffi¬ 
cultés of decidmg whether a contract were reasonable 
or not were so varions and formidable that Congress 
might hâve desired to prohibé ail such agreements. 


Considering the public character of such corporations, the 
privilèges and franchises which they bave received from the 
public in order that they might transact business, and bearïng 
in mind how closely and immédiately the question of rates for 
transportation affects the whole public, it may be urged that 
Congress had in mind ail the difficultés which we hâve before 


1 166 U, S, 326* 
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suggested of provins the unreasonableness of the rate, an: 
might, in considération of ail the circüin stance s, hâve délit). I 
erately decîded to prohibit ail agreements and combinatlB 
in restraint of trade or commerce, regardless of the question 
whether such agreements were reasonable or the reverse. 1 

It then stated that there were two sides of the argtfj 
ment, whether this agreement should be prohibited, 
The railroads claimed that it would lead to such m 
structive compétition as to rttin ail the roads, while tld 
government claimed that it would merely in sure thatl 
free compétition on which the public depended. It del 
cided that the former view was not so clear as to allowl 
them to read into the act words not contaïned theréffl 
The Court made it quite clear that its duty was not to 
ascertain a wise policy, but to in ter prêt the act as it 
stood. 

It may be that the policy evidenced by the passage of the art; 
itself will, if carried out, resuit in disaster to the roads, ani 
in a failure to secure the advantage sought frorn such legishl 
tion, Whether that wiil be the result or not we do not knoïïj 
and cannot predict. These considérations are, however, m 
for us. If the act ought to read as contended for by defendj 
ants, Congress is the body to amend it, and not this court, bj| 
a process of judicial législation wholly un justifiable. 3 

And the Court then stated its interprétation of the act j 

The conclusion which we hâve drawn from the examinatioiï 
above made into the question before us is that the arxtï-trusi I 
act applies to railroads, and that it renders illégal ail agréé; 
ments which are in restraint of trade or commerce as we havt 
above défi ne d that expression, and the question then aiise* 
whether the agreement before us is of that nature. 

U. S. 335- 3166 u - s - 34° ♦ 
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This last question, it décidée! in the affirmative, sayitig 
that the intent of the agreement was of no import¬ 
ance since “the question îs one of iaw in regard to the 
meaning and efïect of the agreement itself, namely: 
Does the agreement res train trade or commerce in any 
ff ay so as to be a violation of the act? We liave no 
doubt that it does." “There can be no doubt that its 
direct, immédiate and necessary efïect is to put a re- 
straint upon trade or commerce as described in the act." 
United States v. Joint Trafic Associationd 
Thîs was a case concerning the validity of an associa¬ 
tion formed by 31 railroads between New York and 
Chicago (the majority, though not ali of the ronds) to 
maintain, by means of a managing board, reasonable 
freight and traffic rates. The powers were to be so 
construed and exercised by the managers as not to vio- 
late the interstate commerce act. 

The validity of the association was upheld by the 
circuit court for the Southern district of New York 
and by the circuit court of appeals for the second 
circuit. Thenee it was appealed by the United States 
to the Suprême Court. Mainly it was like the Trans- 
Missouri case, but certain other questions were raised 
and decided by the Suprême Court which warrant a 
close examination into the doctrines there set forth. 

Mr. Justice Feckham, in delivering the opinion of the 
Court 2 said : “Upon comparing that agreement with the 
one set forth in the case of United States v* Trans- 
Missouri Freight Association, 166 U. S. 290, the great 


'Fed. Anti-Trust Decisions, vol. i, p, 869; Oct. 24 1 1898; 171 U. S. 
505- 

'Mr. Justice Gray, Mr. Justice Shiras and Mr. Justice White dis- 
sented from the opinion of the court. Mr. Justice McKenna took no 
part in this decision. 
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similarity between them suggests that a similar resuit 
should be reaehed iti the two cases.” 1 

Four reasons against this were given by the défend 
ants: (i) That the question whether the contractait 
under review was in fact in restreint of trade in anj' 
degree whatever was neither made nor decided in the 
other case, while it was plainly rai se d in this. (2) That 
such fundamental différences between the two agréé- 
ments existed that the former decision was no precedent 
for this case. (3) That the former construction of the 
statute rendered it unconstitutional, as unduly interferinp 
with the liberty of the individuai and taking awayhi 
right to make contracts regarding bis own affairs. (|| 
That the former decision was plainly erroneous, as beiù| 
at war with justice and Sound policy. 

In regard to the first, the Court decided that the “un- 
lawful inteut in entering into the agreement was heldi 
immaterialj but only for the reason that the agreemen: 
did in fact and by its ternis restrain trade.” In regard 
to the second, the Court took up the argument that an} 
company might retire from the agreement, but foun-: 
that it would by so doing incur the enmity of the othci 
lines, *‘The abstract right of a single company to devi- 
ate from the rates becomes immaterial, and its exercise; 
to say the least, very inexpedient m the face of tte 
power of the managers to enhst the whole associations 
a war upon it,” a Consequently the Court fourni thaï 
lf the nattirai and direct efïect of the two agreements b 
the same, viz. f to maintain rates at a liigher level thr 
would otherwise prevaiL” 

Corning to the third, the constitutionality of the ad 
the Court declared that it was clainied that Congre;: 


1 171 U. S. 558. 


171 U. S. 564- 
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had no right to prohibit those contracts in restraint of 
trade which were not mjurious to society. It was 
elaimed that any and every combination or partnership 
w as thus rendered illégal, sînce it restrained trade in 
sortie degree. The Court held that thïs last was not 
tme, since “ the effect upon Interstate commerce niust 
not be indirect or incidental orilyd' “The question 
really before us is whether Congress . . - lias the power 
to prohibit, as in restraint of interstate commerce, a con- 
tract or combination between competing railroad corpo¬ 
rations . . . even though tlie rates and fares thus estab- 
lished are reasonable." 1 After showing at some length 
that the only possible use of su ch a combination was to 
maintain rates above what compétition would hâve pro- 
duced, the Court decided that Congress had thïs power. 
It then discussed the public nature of a railroad, being 
careful to say that it affirmed the power, not the policy, 
of Congress. 

Passing to the fourth reason, that the decision in the 
Trans-Missouri case was wrong, the Court at some length 
explained that it had twice listened to the argument with 
full attention, and that therefore it was scarcely surpris- 
ing that it did not agréé to this view. 

The Court then took up the argument that a restraint 
of compétition was not a restraint of commerce, but on 
the contrary that in this case a restraint of compétition 
was bénéficiai to commerce. To this it refused to agréé, 
saying that the direct efïect of compétition was to lower 
rates and thereby slimulate commerce, and that the fur^ 
ther resuit of cut-throat warfare and final single control 
was uncertain. 

On these grounds the Court sustained its Trans-Mis¬ 
souri decision and ordered the agreement canceled. 


1 171 U. S. 568. 
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Hopkins v. United States Y 

The charge of the United States was that the members 
of an association known as the Kansas City Live Stock 
Exchange were bound by certain rules which they had 
adopted : that the exchange was half in Kansas and half 
in Missouri; that the Kansas City Stock Yards Com¬ 
pany was a corporation owning the stockyards whm 
business was doue by members ; that ail the work of 
handling cattle from many States was doue by members, 
who sold cattle to people of many States, and that great 
quantities were handled; that the défendants lent monej 
on cattle shipped to them; and that Kansas City \m 
the only place for many miles about, which constituted 
an available market for the purchase and sale of live 
stock. This business was alleged to be Interstate com¬ 
merce. By reason of the agreement of the members, 
outsiders could not sell cattle to any of them. Thus b; 
their rules, they created a restraint of trade mtended to 
be a monopoly violating the act of 1890. 

To these charges the défendants replîed as follows: 
Tliey admitted the existence of the rules, but said they 
were to facilitate business, that ail members were freeto 
compete under them, and that any reputable person 
might become a member. They denied that the effect 
of the agreement was to res train trade, or that they 
were engaged in Interstate commerce, or that they could 
be forced to deal with persons not members or that 
they mu st ex tend their conveniences to non-members. 

On the fïling of affidavits by the United States, show- 
ing that non-members had been injured in business, the 
circuit court of the United States for the district of 

1 Fed. Anti-Trust Decisions, vol. 1 , p. 941; O et. 24, 189S; 17 r U. S. 
578 ' 
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Kansas, first division, issued an injonction wliich re- 
strained the défendants from combining to hinder others 
or from discriminating against them, An appeal was 
taken to the United States circuit court of appeals for 
the eighth circuit, which court certified to certain 
questions, and sent the case to the Suprême Court on a 
writ of certîorarh 

In his decision, 3 Justice Peckham announced that the 
chief question before the Court was whether the business 
of the défendants constituted Interstate commerce, or 
whether it was in the nature of an aid to commerce 
which only afifected in ter State commerce indirectly. 

The business was one of buyitig and selling cattle on 
commission; therefore it was unimportant where the cat- 
tle came from or went, since it was “in the nature of a 
local aid or facility provided for the cattle owner towards 
the accomplishment of his pufpose to sel! themA l 2 He 
then went further into the nature of the business of the 
défendants, deciding that, as commission agents, they 
provided a facility for, but were not engaged in, inter^ 
State commerce. 3 And then he continued: “Even ail 
agreements among buyers of cattle from other States are 
not necessarily a violation of the act, although such 


l Ur. Justice Harlan dissented from the opinion of the court, and Mr, 
Justice McKenna took no part in this decision. 

*171 U. S. 58S. 

3 171 U- S. 591. “Charges for the transportation of cattle between 
different States are charges for doing something which is one of the 
forms 0 i and which itself constitues Interstate trade or commerce, w r hîle 
charges or commissions based upon services performed for the owner in 
effecting the sale of the cattle are not directly eonnected wîth, as form- 
îng part of, interstate commerce, although the cattle may hâve corne 
(rom another State, Charges tor services of this nature do not im¬ 
médiat el y touch or act upon nor do they directly affect the subject of 
the transportation/* 
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agreements may undoubtedly affect that commerce .’ 1 
And he concluded that: "The contract condemned by 
the statute is one whose direct and immédiate effect isa 
restraint upon that kind of trade or commerce whidiis 
Interstate / 1 

He then cited a number of cases* the voiding of which, 
he said 3 would împroperly extend the act to matters 
which were not of an Interstate commercial nature. 

Among these were : An agreement among land ownerj 
along a railroad not to lease their land for less thatu 
certain sum, for the purpose of watering cattle, Ag 
agreement among corn dealers at a certain station not 
to sell below a given price, though cattle must hâve 
food. An agreement between builders of cattle cars not 
to build them under a certain price, although the effect 
might be to increase the price of transportation betwee 
the States, An agreement between locomotive engineers, 
firemen or trainmen engaged in the service of an Inter¬ 
state railroad not to vvork for less than a certain wage, 
even though that might enhance the cost of Interstate 
transportation, 

Of ail of these he saïd : “ In our opinion ail thea 
queries should be answered in the négative/ 3 ' “As 
their effect is either indirect or else they relate to chargea 
for the use of facilities furnîshed, the agreements instaticd 
would be valid provided the charges agreed upon were 
reasonable, The effect upon the commerce spoken of 
must be direct and proximate.” And later: " Eeason- 
able charges for the use of a facîlity for the transporta¬ 
tion of interstate commerce hâve heretofore been regardé 
as valid in tliis Court, even though such charges might 
necessarily enhance the cost of doing the business/ 3 


T 171 U, S. 5 Q 4 , 
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Then he further explained his vîews : 

The cattle owner h as no constïtutional right to the servi ces of 
the commission agent to aid him in the sale of his caille, and 
the agent bas the right to say upon what ternis he will render 
theni, and he bas the equal right, so far as the act of Congress 
j s concerned, to agréé with otliers in his business not to rentier 
those services unless for a certain charge. The services are 
no part of the commerce in the cattle/ 

The Justice then took up the question of exorbitant 
charges quotïng from Mr. Justice Field (Sands v . Man- 
istee River Improvément Co., r 23 U* S* 288-294-295) 
“should there be any gross injustice in the rate of tolls 
fixed, it would not in our System of governtnent, remain 
long uncorrected/* But he dîd not seem to consider 
that this correction should emanate from the Suprême 
Court, for he said that li whether the charges are or are 
not exorbitant is a question primarily of local law, at 
least in the absence of any superior or paramount law 
providing for reasonable charges.” 

He then explained further that a sale on commission 
was not Interstate commerce, citing ail the other ex- 
changes în the country as examples of local business. 
Then he concluded that “ the answer in regard to ail 
objections îs, the défendants are not engaged in inter- 
State commerce/ 1 

Finally hc turned to the varions by-laws to which ob¬ 
jection was raised, answering the same as above in each 
case. “ The act of Congress must hâve a reasonable 
construction or else there would searcely be an agréé- 
ment or contract among business men that could not be 
said to hâve, iudirectly or remotely, some bearing upon 
Interstate commerce, and possibly to restrain it.” 2 Àlî 


*171 U, S. sos- 


1 171 U + S. 600. 
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discussion as to restramt was thus precluded because tfc 
défendants were not engaged in inter State commerce, 
and so could not directly restrain it, 

The decision favored défendants, 

Anderson v, United States T 

This suit was similar to the Hopkins case, except thaï 
certain citizens, who were members of the Traders Lm 
Stock Association actually bought and sold cattie them^ 
selves, and refused to trade witli non-members. 

The Court said that, since there was no dispute asm 
the facts ? it only retnatned to interpret them, On th 
ground that the association did not prevent others from 
trading, but merely refused to trade with others them- 
selves; that the association itself did no business; tk 
its members corn pet ed among themseives, and any trader 
might become a member of the exchange upon complf 
ing with its requirements; and that the amount of tire 
trade had greatly increased, there was no feature ci 
monopoly in the whole transaction. The question was: 
this being a local business, whether the traders' associa¬ 
tion had a right to conduct its private business in tü 
way, 

Mr Justice Peckham, speaking for the Court 1 2 3 did net 
décidé whether or not this was Interstate commerce j 
Even if it were interstate commerce, the agreement was 
not " to regulate, obstruct ôr restrain that commerce' 
but was to regulate the business in which the parties 
were engaged, and “the effect of its formation and end 
forcement upon interstate trade or commerce is in any 
event but indirect and incidentaf and not its purposeor 
abject. ” 

1 Fed* Anti-Trust Decisions p vol, i, p. 967; O et. 24, 1S98; 171 U. S- 

604, 

3 Mr. Justice Harlan dissented, ind Mr, Justice McKenna took n: 
part in this decision. 
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Where the subject-matter of the agreement does not direetîy 
relate to and a et upon and embrace interstate commerce, and 
where the un disputed facts clearly show that the purpose of 
the agreement was not to reguîate, obstruct or restrain that 
commerce, but that ît was entered into with the abject of 
properly and fairly regulating the transaction of the business 
in which the parties to the agreement were engaged, such 
agreement will be upheld as not within the statute, where it 
can be seen that the character and terms of the agreement are 
well calculated to attain the purpose for which ît was formed, 
and where the efïect of its formation and enforcement upon 
Interstate trade or commerce is in any event but indirect and 
incidental, and not its purpose or object. 1 

And he concluded that “ otherwise, there is scarcely 
any agreement amongmen which bas interstate or foreign 
commerce for its subject that may not remotely be said 
to, in sorne obscure way, affect that commerce and to be 
therefore void.* 

Since, then, the purpose of this agreement was to 
standardise the work and morale of the traders, and 
not interfère with interstate commerce, it was upheld. 

Addyston Pipe and Steel Co . v. United StatesP 

In this case, six corporations engaged in the manu¬ 
facture, sale and transportation of iron pipe, had entered 
into an agreement as to output and prices. 

The trial court dismissed the suit of the United States, 
but the circuit court enjoined the défendants frorn main- 
taining the combination. The charge was that compé¬ 
tition by it was stopped in thirty-six States or territories, 
with the purpose of enhancing the price of iron pipe. 
An elaborate System of bonuses ensured the proper pro- 

3i ?i U, S, 615, i I?I u, S. 616. 

Red. Anti-Trust Decisions , vol. i, p. 1009; Dec* 4, 1899; 175 U, S. 





ii 4 


INDUSTRIAL MONOPOLY IN THE U . 5. 


portioning of the business. But when this schemer 
lound to be not whoïly sticcessful, a System of biddin; 
on contracts was employed, by which the associati» 
fîxed the price, and then gave the contract by a secm 
compétition to the company bidding the îowest prb 
The successful company then openly bid the association, 
prices, other companies puttîng in bogus higher bidst 
make it seem as if compétition continued. The diffc 
ence between the open and secret bid was divided byd 
association among its members, By this means, and ak 
by the agreement to allot work in certain citîes to cer- 
tain companies only, high prices were obtained* 

The reply to these charges was that the associatic: 
was necessary to avoid ruinous loss by compétition, au: 1 
that it did not restrain trade or create a tnonopoly an: 
did not violate the act of 1890. 

This case was decided by a unanimous Court lk: j 
Justice Feckham, in his decision, pointed out that tfc- 
défendants claimed that the power of Congress üvs| j 
Interstate commerce was limited to protecting it agairi t 
interférence by the States, and that it did not incM 
contracts among indivicluals, even though these direct 
regulated such commerce, This might hâve been i 1 
reason for giving this power to Congress, he said, bütil * 
did not limît that power. 1 


Under this grant of power to Congress, that body, in oc 
judgment, may enact such législation as shall déclaré m 
and prohibit the performance of an y contracts between în(ü- 
viduals or corporations where the natural and direct effect 
such a contract will be, when carried out, to directly, andrx 
as a mere incident to other and innocent pur pose, regulatetï 
any substantial extent, interstate commerce. 1 
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1 175 U. S. 228. 
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He then discussed the liberty of the individual, saying 
that it die! not include the right to enter into contracts 
on ail subjects, but that, “the provision regarding the 
liberty of the citizen is, to some extent, limited by the 
commerce clause of the constitution, ” and that Congress 
theretmder might prohibit individuals from making con¬ 
tracts which, “ directly and substantially, and not merely 
indirectly, remotely, incidentally and collaterally, regulate 
toagreater or less degree commerce among the States.” 

He exami ne d at some length the confusion that would 
resuit if Congress did not hâve this power; and con- 
cluded that 

the plain language of the grant to Congress of power to regu- 
late commerce among the several States includes power to 
îegislate upon the subject of those contracts in respect to 
Interstate or foreigti commerce which directly affect and regu- 
latethat commerce and we can find no reasonable ground for 
asserting that the constitutional provision as to the liberty of 
the individual îïmïts the extent of that power as daimed by 
the appelants. 1 

He thus arrived at the question whether this combina¬ 
tion was a direct restraint of commerce. And first he 
took up the objection that it was a “ reasonable restraint 
upon a ruinons compétition among themselves.” As to 
this, he quoted from the opinion of Judge Taft to show 
thatit was not reasonable. As he specifically stated that 
he agreed with this view, it is important to examine it 
at length. 

After conclusively showing that the combination could 
and did impose such prices as they wislied on a large 
portion of the territory of the United States, Judge Taft 
said: 


1 *75 U. S. 234-5. 
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Il ha s been earnestly pressed upon us thaï the prices at wfc 
the cast-iron pipe was sold in “ pay ” territory were reason 
able. A great many affidavits of purchasers of pipe in *' pa; 
territory, ail drawn by the sanie hand or from the samemct 
are produced, in which the affiants say that in their opinb 
the prices at which pipe h as been sold by défendants k 
been reasonable. We do not think the issue an importas 
one, because, as already statecl, we do not think that atco; 
mon law there is any question of reasonableness opentûf! 
courts with reference to such a contract, Its tendencya; 
certainly to give défendants the power to charge unreasonà 
prices, had they chosen to do so, 1 


And Justice Peckham denied the second objection th 
the agreement did not corne within the act because: 
did not amount to a restraint of Interstate commet 
since it was not covered by the Knight case, which m 
combination in manufacturing, “but that contractsîi 
the sale and transportation to other States of specii 
articles were proper subjects for régulation becausetk 
did form part of such commerce.” This, lie déclaré; 
covered the présent case, because “ Interstate commert 
consîsts of intercourse and traffic between the citizens; 
inhabitants of different States, and includes not onlytt 
transportation of persons and property and the naïij 
tion of public waters for that purpose, but also the pur 
chase, sale and exchange of commodities.” 3 “If, then 
fore, an agreement or combination directly restreins nv 
alone the manufacture but the purchase, sale or exchaflfl 
of the manufactured commodity arnong the several States 
it is brought within the provisions of the statute.” &■ 
below: “We think it plain that this contract or conii 
nation effects that result,” 
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He then brushed aside as of minor importance several 
allégations of défendants, saying that 

The combination thus had a direct, immédiate and intended 
relation to and effect upon the subséquent contract to sel! and 
deliver the pipe. It was to obtain that parti cuîar and spécifie 
resuit that the combination was formed, and but for the re¬ 
striction, the resulting high priées for the pipe would not bave 
been obtained. 1 

Then he explained the différence between thïs and the 
live stock exchange cases, for one of those cases was 
belci not to be Interstate commerce, while the other, if it 
were, was an agreement of such a character that it did 
not directly but only indirectly, affect it, Thus, the 
fondamental question was “ whether the necessary effect 
of the combination îs to restrain commerce.” To décidé 
this lie explained the effect of an increase in price. 
The hîgher price would operate as a direct restraint 
upon the trade, and therefore any contract or combina¬ 
tion vvhich enhanced the price might in some degree 
restrain the trade m the article.” 

Tlnis, he concluded, the defense that the combination 
did not prevent the letting of any contract s w r as beside 
the point, for tins was not its purpose—on the contrary, 
the more work, the better for the combination. But its 
effect was to stop compétition for those confracts, thus 
raising the prices and restraining trade. 

On these grotmds, he decided that as far as the agree¬ 
ment affected Interstate commerce, it should be dissolved. 
Connolly v. Union Sewer Pipe Coi 2 
This was a suit brought by the Union Sewer Pipe 
] *75 U. S, 243 . 

Anti-Trust Decisions, vol. ii, p. 118; Mch. 10, 1902; 184 U. S. 
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Company against Thomas Connolly, to recover on two 
notes given by him in the purcliase of sewer-pipë m 
prices agreed upon between the parties. Connolly^ 
reply was, that the Union Company was a trust and un- 
lawful according to (1) thecommon law, (2) the Sherman 
anti-trust law, and (3) the Illinois anti-trust law, 

The case finally came to the Suprême Court, Justice 
Harlan rendering the opinion. After deciding that the 
case was rightly brought before the Suprême Court 
Justice Harlan examined the pleas of immumty claimec 
by Connolly.* 

In regard to the defense based on the common la 
he said that while the Court would not enforce a con- 
tract in itself contrary to law, still in this case, the cod 
tract claimed to be void was not connected with tle 
contract to pay for certain articles which h ad been soi* 
This defense, therefore, was overruled, He also ovei 
ruled the defense based on the Sherman law, for, al 
though this act prohibited combinations, it dîd noi 
déclaré illégal a sale by combinations of property in thdr 
possession, 3 

1 Mr. Justice McKenna, in a dissenting opinion, insisted that tb: 
classification made by the State of Illinois was constitutions!, in fia 
the court fl could not investigate or condemn the impolicy of a staK 
law, and that this court is not a refuge from the mere injustice andf 
pression of state législation .** He then compared it to a Louistàiu 
statute, which had been held to be constitutions!, which discriminé 
between manufacturers and growers of sugar. And he concluded itt 
there was no evidence for prohibitîng the classification in this m 
Mr. Justice Gray took no part in thîs decision. 

2 184 U. S, 549. “This is not an action to enforce, or which invobe 
the enforcement of the alleged arrangement or combination betw# 
the plaintif! corporation and other corporations, firms and compas 
in relation to the saleof Akron pipe. , . . The purchases by the défera 
ants had no neccssary or direct connection with the alleged illégal ctr 
binatiom” 

ü 184 U, S. 552. if It is sufficient to say that the action which it [fo 
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Corning lastly to the Illinois trust law of 1893, the 
Justice, after an elaborate argument, came to the com 
elusion that, despite the necessity of classifications in 
!a;vs and laying taxes, the classification permit tin g com¬ 
binations in agriculture and stock raising, and forbidding 
ail other combinations, was unreasonable and arbitrary 
and therefore contrary to the 14Ü1 amendment* Sînce 
then, the act was unconstitutional, no defense could be 
based on it, and the judgment of the circuit court in 
Javor of the Union Sewer Pipe Company was affirmed. 

Bernent v. National Harrow CoT 

The National Harrow Company of New Jersey, after 
selling to Bernent the right to manufacture certain arti¬ 
cles on which it had patents, brought suit agaïnst him 
farviolating this agreement Bernent, in answer, daimed 
that the agreements rnade by the Harrow Company 
amounted to a monopoly, and were void under the 
Sherman act, A referee having decided that Bernent 
had violated the contracts, the case came before the 
Suprême Court for decision whether or not the agree¬ 
ments were legal. 

In his decision for this Court, Justice Peckham 2 stated 
Bemenfs contention to be that the contracts “ prove a 
purpose and combination on the part of ail the dealers 

Sherman Law] authonzes must be a direct one, and the damages 
daimed cannot be set ofï in the se actions based upon spécial contracts 
for the sale of pipe that bave no direct connection with the alleged 
arrangement or combination between the plaintiff and other corpora¬ 
tions, firms or companies, Such damages cannot be saîd, as mat ter of 
hw* te hâve directiy grown out of that arrangement or combination, 
and are besides, unliquidated. 

1 Fed. Anti-Trust Decisions* voL ii t 169; May 19, 1902- 186 U. S. 
70 . 

*Mr. Justice Harlan, Mr, Justice Gray and Mr. Justice White took 
no part in this decision. 
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in patentée! harrows to control the manufacture, sale and 
priçe . « . and that such a contract or combination waj 
and is void . . * beeause it is a violation of the fédéra! 
statute upon the subject of trusts,” and that the question 
was “whether these contracts * . . are void as a viot 
lion of the act of Congress.” 1 Further, “ the plaintiî 
* . , was at the time when these licenses were executed 
the absolute owner of the letters patent relating to \k 
float-spring tooth harrow business, It was, therrforç 
the owner of a monopoly recognized by the Constitution 
and by the statu tes of Congress,” a 

He then cited many cases, with certain exceptions é 
public carriers, to prove that “ the general rule is ata* 
lu te freedom in the use or sale of rights under the patent 
laws of the United States. The very object of these laws 
is monopoly,” and that “the fact that the conditions ir 
the contracts keep up the monopoly or fix prîces doe.; 
not render them illégal.” 

After judging that these contracts affected intentait 
commerce, he came back to the original question* “Il 
îs true that it has been held by this Court that the ac; 
included any restraint of commerce, whether reasonablr 
or unreasonable,” * . * “ Eut that statute clearly Am 
not refer to that kind of a restraint of Interstate corn 
merce which may arise from reasonable and legal condi 
tions imposed upon the assignée or lîcensee of a patent 
by the owner thereof.” 3 

Eut although the contracts named prices, and direct!)' 
affected Interstate commerce, he decided that the parties 
as owners of patents were legally entitled to do this. 
And he refused to agréé that the contract unduly re- 
strained commerce, but found that “it had no purpose 


’ 186 U. S. 84 et seq. 


1 186 U. S. 88. 


1 186 U. S. 92. 
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to stifle compétition in the harrow business more than 
the patent provided for.” 

Thus he found that the provision that plaintif! should 
not license any other person to make harrows of this 
kind was a proper protection to the licensee. On these 
grounds, the Justice rendered his decision upholding the 
mcmopoly privilège of a patent, in favor of the Harrow 
Company. 

Montagne v. Lowry, 1 

Certain California dealers and eastern manufacturers 
of tiles, under the title of the Tile Mantel and Grate 
Association of California, agreed not to sell to outsiders 
any unset tiles, except at an ïncreased price. And they 
imposed certain conditions on members, besides requiring 
a vote on the entrance of new members. Lowry had a 
good business and was injured by the formation of the 
association, He had never been a member, nor applied 
for membership. 

The association claimed that it could not be forced to 
deal with Lowry. It fixed no prices, and was ready to 
deal with anyone on good terms, It insisted, further, 
that the sales of unset tiles were local, and not inter- 
state, trade, Under these circumstances, Lowry brought 
suitagainst the association on the ground that it restrained 
trade, and constituted a monopoly. 

Justice Peckham rendered the decision for the Suprême 
Court. 2 Having decided that the effect of the combi¬ 
nation was to prevent a non-member from buying tiles 
from any manufacturer who was a member, and because 
ail the manufacturers were members, he conclu ded that 

1 Fed. Anti-Trust Decisions, vol. îi, p. ,327; Feb, 23, IQ04; 193 U. S. 
* 

1 À unanimous decision. 
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trade was - restrained. Brushing asîde as unimportantthe 
question of the amount of the trade, beeause it aftected 
eastern manüfacturers and California dealers, he iornè 
that it affected interstate trade. 

Moreover, he found that membership was “ arbitrarily 
determined b y the association,” and that certain condt 
tions, such as carrymg $3000 wortli of stock, were agred 
to by the members, so that, even had Lowry appliedfor 
admission, he might hâve been refused. 

Beeause, then “ the conséquences of non-membership 
were grave, if not disastrous, to the plaintiffs,” and beeause 
“ the agreement directly affected and restrained Inter¬ 
state commerce,” 1 judgment was rendered in favor 0! 
the plaintiff, and a fine imposed on the association. 

Northern Securities Company v. United States . s 

The facts of the Northern Securities case are so ablj 
summarized by Justice Harlan in liis decision, that bis 
words cannot be improved upon. 

Summarizing the principal facts, it is indisputable upon this 
record that unrîer the leadership of the défendants Hill and 
Morgan the stockholders of the Great Northern and Northern 
Pacific Railway corporations, having competing and sut 
stantially parallel lines from the Great Lakes and the Missis¬ 
sippi River to the Pacific Océan at Puget Sound, combiner 
and conceived the s elle me of organizing a corporation utida 
the laws of New Jersey, which should hold the shares of (lie 
stock of the constituent companies, such shareholders, in liea 
of their shares in those companies, to receive, upon an agred 
basis of value, shares in the holding corporation ; that pur- 
suant to such combination the Northern Securities Company 

1 193 U. S. 47- 

1 Fed, Anti-Trust Decisions, vol. ii, p. 338; Mch. 14, 1904; 193 b. S. 
197. 
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was organized as the holding corporation through which the 
scheme should be exe eu te d ; and under that seheme such 
holding corporation lias become the liolder—more properly 
speaking, the custodian—of more than nîne-tentlis of the stock 
of the Northern Pacific, and more than three-fourths of the 
stock of the Great Northern, the stockholders of the com¬ 
pares who delivered their stock receivîng upon the agreed 
basis shares of stock in the holding corporation. The stock- 
holders of these two competing companies disappeared, as 
such, for the moment, but imxnediately reappeared as stock¬ 
holders of the holding company which was thereafter to guard 
the interests of both sets of stockholders as a unit, and to 
manage, or cause to be managed, both Unes of railroad as If 
held in one ownership* Necessarily by this combination or 
arrangement the holding company in the fuiîest sense dom¬ 
inâtes the situation in the interest of those who were stock¬ 
holders of the constituent companies ; as much so, for every 
practical purpose, as if it had been itself a railroad corpora¬ 
tion which had built, owned, and operated both lines for the 
exclusive benefit of its stockholders. Necessarily, also, the 
constituent companies ceased, under such a combination, to 
be in active compétition for trade and commerce along their 
respective lines, and hâve become, practically, one powerful 
Consolidated corporation, by the name of a holding corpora¬ 
tion, the principal, if not the sole, objeet for the formation of 
which was to carry ont the purpose of the original combina¬ 
tion under which compétition between the constituent com¬ 
panies would cease. 1 

Considérable diversity of opinion marked the decision 
ofthe Suprême Court. The majority opinion was stated 
by Justice Harlan, with whorn concurred Justices Brown, 
McKenna, and Day; justice Brewèr concurred in this 
judgmenl, but delivered a separate opinion. Justices 

1 iq3 U. S. 325-6* 
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White and ï loi mes each delivered dissenting opinions, 
concurring, however, with each other- and Chief Justice 
huiler and Justice Peckham concurred in these dissent^ 1 
Justice Haffen, after stating the case, proceeded first to 
inquire into the previous decisions of the Court under this 
statute, and found that ten propositions which affected 
this case } couid be deduced from them. These ten pro¬ 
positions were : 2 

i. That although the statute had no reference to the 
manufacture and production of articles, it declared illégal 

'Justice White's dissenting opinion was based on the fact that th 
anti-trust act did not apply to the acquisition and ownershîp of stock! 
and that, H ït did, Congress had no power to regulate such acquisitb 
and ownership. This right, he contended, was reserved to the States, 
since ownership of stock was not Interstate commerce. While Cotr 
gress had the power to regulate înstrumentalïties of interstate com¬ 
merce j as raîlroads, he insisted that this power was entirely distins 
from the power to regulate the ownership of these instrumentait; 
moreover, he distingmshed sharpïy between a combination which migb 
restrain commerce, and one which actualïy did restrain it, saying that 
the latter only was prohîbited by the act. 

Justice Holmes interpreted contracts in restreint of trade as thm 
only which exerted extraneous restraïnt against Étrangers to the co: 
tract. Contracts in restreint of trade are dealt with and defined b; 
the com mon law. They are contracts with a Etranger to the contracte^ 
business (although in some cases carrying on a sîmilar one), whidjI 
wholly or partially restrict the freedom of the contracter in carrying o£ 
that business as he other wise would. JJ And further, combinations or 
conspirâmes in restraint of trade, on the other hand, were combination 
to keep Étrangers to the agreement out of the business/ ' [1Q3 U. S 

404 J 

Viewed in this way, this combination was not an attempt to monopfr 
lize, or a combination in restraint of trade, because it had done nothing 
to prevent Etrangers from competing with it, Even assuming thàttk 
purpose of the purchase was to suppress compétition, yet the actsdouf 
in furtherance of this unîawful attempt weresoremote as not to bepifr 
hibited. Compétition being prevented by a fusion of the two roads. 
tendered it analogous to a partnership, 

1 IQ 3 U- S, 331. 




2 çç] THE DECISIONS OF THE SUPREME COURT 12 g 

every combination, of whatever form or nature, whîch di- 
rectly restrained trade or commerce among the States. 

2. That the act was not limited to unreasonable re¬ 
streints, but embraced ail restraints. 

3. That railroads, engaged in carrying commerce be- 
tween the States, were included by the act. 

4. That manufacturers’ combinations, which restrained 
Interstate commerce, were included. 

5. That Congress, having the power, had established 
the rule of free compétition to govern those engaged in 
interstate commerce. 

6. That every combination which would restrain Inter¬ 
state commerce by extinguishing compétition, was included. 

/. That the natural effect of compétition was to in- 
crease commerce, and that its prévention restrained and 
did not prompte commerce. 

8. That a combination, to fall under the act, need not 
wholly suppress compétition, but need only tend to do so. 

9. That the constitutional guarantee of liberty of con¬ 
tact did not prevent Congress from prescribing the rule 
of free compétition to those engaged in interstate 
commerce. 

10. That Congress had the power to enact the anti¬ 
trust law. 

“ The récognition of the principles announced in former 
cases,” said Justice Harlan, “ must, under the conceded 
facts, lead to an affirmance of the decree below, unless the 
spécial objections, or some of them, which hâve been 
made to the application of the act of Congress to the 
présent case are of a substantial character.” 1 

The first of these objections was that the Securities 
Company was a State corporation, and that its purchase 


*193 U. S. 332. 
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of the two railroads was consistent with its charter 
powers, As such, the enforcement of the Sherman ad 
was " an unauthorized interférence b y the national Gov¬ 
ernment with the internai commerce of the States creating 
those corporations.” With this, the Justice refused to con- 
cur. The act, he insisted, regulated only Interstate com¬ 
merce; ît was withîn the power of Congress, and “not 
even a state, still less one of its artihcial créatures, can 
stand in the way of its enforcement” 

Next, it was ob jected that ff whatever may be the powers 
of a state over such subjects, Congress cannot forbid 
single individuals from disposing of theîr stock in a state 
corporation, even if such corporations be engaged in inter- 
state and international commerce ” 1 and that in regard to 
these matters, indi viduals were subject only to the laiv- 
ful authority of the state in which such citizens résidé, or 
iinder whose laws such corporations are organized.”* 
The government, 011 the other hand, contended that Con- 
gress might protect the freedom of commerce by any ap 
propriafe means, and that 110 state could stand in the way 
of the national will. It was the existence of a combina¬ 
tion among the stockholders of competing railroads that 
the government complained of. If Congress might déclaré 
this combination illégal, “ how far ”, asked the Jtidge, 

“ might the courts go in giving effect to the act?” And 
quoting from the Constitution and many decisions of the 
Court on the complété power of Congress to regulate in- 
terstate commerce, “ there ought not” 3 he concluded at 
this day to be any doubt as to the general scope of such 
power,” Reiterating that Congress had applied the nile 
of free compétition to Interstate commerce, he insisted 
that such rule must be enforced. 

Thirdly, it was said that railroads incorpomted under 
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the laws of a State could only be combinée! with the au- 
thority of the State. Tins contention the justice distnissed 
with the remark that the States had not given their per¬ 
mission, and that even if they had, Congress might still 
prohibit roads engaged in interstate commerce from com- 
bining. 

Fourth, the Court was asked to déclaré the Sherman 
law répugnant to the Constitution. With this, the Justice 
refused to concur, insisting that Congress had the power 
to prescribe the rules for interstate commerce. 

Reverting to the question of how far the Court might 
go in en forcing the rule of Congress, he stated that the 
Tenth Amendaient 1 was saîd to make the prévention of 
the combination an invasion of the rights of the States. 
This view the Justice dismissed as impossible. Upon the 
same grounds that Congress could enact the anti-trust law, 
he concluded, the Court could enforce it. 2 This simpty 
affirmed that the government was actually more power fui 
than any combination, and that no pretexts might stand 
in the way of the execution of the laws, 

The next objection, “ that Congress did not intend to 
tait the power of the several States to create corporations, 
iefine their purposes, fix the amount of their capital, and 
déterminé who may buy, own and selî their stock ” was 
answered by the réitération that neîther States nor com¬ 
binations might interfère with the rules of Congress. The 
suggestions that en forcement of the act would bring about 
(iisastrous financial results were put to one sîde as untrue, 

11 The powers not deiegated to the United States by the Constitu¬ 
tion, nor prohibited by it to the States, are reserved to the States re- 
spectively or to the people,” 

ï 93 U. S. 346* " In short, the court may make any order necessary 

bring about the dissolution or suppression of an illégal combination 
that restrai ns in ter s ta te commerce/' 




128 


INDUSTRIAL MONOPOLY IN THE U. S. 


[303 

and, even if true, powerless to prevent the Court from 
carrying out the iaw* 

The last contention, that the purchase of other stocks 
by the Northern Securities Company was simply an învest- 
nient, and could not be forbidden by Congress, the Justice 
declared to be fallacious* 

If it was, in form, such a transaction, it was not, in faet, ont 
of that kind. However, that company may hâve acquiredfor 
itself an y stock in the Great Northern and Northern Pacific 
Raihvay companies, no matter how it obtained the meansto 
do so, ail the stock it held or acqnired in the constituent coin- 
panies was acquired and held to be used in suppressing com¬ 
pétition between those companies* It came into existence 
only for that purposeP 

Turmng, finally, to the nature of the relief to be granted 
to the government, the justice affirmed the deeree of the 
court below, that the Northern Securities Company be ere- 
joined from acquiring more of the stock of eîther of the 
railways, and that it be enjoined from voting, or colled 
ing dividende on these stocks* But the Securities Com¬ 
pany was permitted to return either to the railway coin- 
panies, or to its own stockholders, the sliares of the rail¬ 
way companies which it held* 

Mr* Justice Brewer’s concurrmg opinion was remark- 
able in foreshadowing the future trend of the Court. He 
openly acknowledged a change in his point of view, as- 
serting that while the former decisions had been just, they 
h ad been decided on a wrorig basis* 

Instead of holding that the anti-trust act incîuded ail cort- 
tracts, reasonable or unreasonable, in restraint of Interstate 
trade, the ruling should hâve been that the contracts there 
presented were unreasonable restraints of Interstate trade, and 
as such within the scope of the act* 1 

1 193 U* S. 354 - s ip3 th S. 361. 
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While admitting that each individual had the right to 
invest his wealth as he wished. he asserted that no such 
case was here presented. “ There was a combination by 
several individuals separately owning stock in two com- 
peting railroad companies to place the control in a single 
corporation. The purpose to combine and by combination 
destroy compétition existed before the organization of the 
corporation, the Securities Company.” And fnrther, he 
declared that “the prohibition of such a combination is 
not at ail inconsistent with the right of an indivdual to 
purchase stock.” 1 Such an arrangement opened the way 
for fnrther combinations, which might vest control of vast 
properties in ever smaller units, until finally one group in- 
cludetl the entire transportation System of the country. 
This, he declared, he could not consider a reasonable or law- 
fiil restraint of trade. 

Minnesota v. Northern S ecurities Co~ 

This was a complaint brought by the State of Minnesota 
against the Northern Securities Company of New Jersey 
and others, for combining the hitherto competing Great 
Northern and Northern Pacific Railways, and thereby 
lessening the value of certain lands owned by the State, 
which were dépendent for their full development on com¬ 
pétition between these roads. The suit was brought in a 
state court, and by consent of both parties, was transferred 
to a fédéral court, and so in course of time, came before 
the Suprême Court. 

Justice Harlan spoke for the Court and applied himseif 
to the question whether it was a suit of which the fédéral 
court could take cognizance, since it was brought by a 

1 193 U. S. 362. 

' Red . Anti-Trust Decisions, vol. il, p. 533; Apr. 11, 1904; 194 U. S. 
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state, ' In the course of a lengthy examination of this 
question, the Justice saïd: “The injury on account of ! 
whîch the présent suit was brought is at most only remote 
and indirect and if the State could bring suit, then everr 
individual property holder might 

This view he rejected, u On the contrary, taking ail 
the sections of the act together, we think that its inten¬ 
tion was to limit direct proceedings in equity to preveui 
and resjrain such violations of the anti-trust act as cause 
in jury to the general public * . . to those instituted in the 
name of the United States . . . under the direction d 
the Attorney General/* 1 

Consequently, the circuit court had no juridiction, and 
the case was returned to the State court 

Field v. Barber Asphalt Co / 

This was a suit brought by Mr. Richard H, Field tu 
déclaré void a contra et for paving certain streets, on the 
ground that it was unnecessary, and that the contracte 
called for Trinidad asphalt, thus preventing compétition 
from other suitable kinds of asphalt, and violating tht 
anti-trust act. 

Mr. Justice Day spoke for the Suprême Court. Havinj 
decided that the other arguments were untenable, he said: i 

“ The attempt to invoke the provisions of the Sherman 
act in this case is equally unavailing. . . . It is not in- 
tended to affect contracts which hâve a remote and m- 
direct bearing upon commerce between the States/* 8 

1 rg 4 U. S, 7ï. 

z Red. Anti-Trust Decisions, vol. ii, p. 555; May 31, 1904; ig4 U. S. ^ 
618. 

5 194 U. S, 623. 
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Swift & Co. v. United S ta tes . 1 

This was a bill brought by the United States against 
Swift & Company, and a number of other corporations 
and fi rnis, prayîng for relief from the situation created by 
the following charges against the défendants: r. They 
were engaged in the business of buying live stock, slaugh- 
tering it, and converting it into fresh méat 2. They sold 
this méat to many dealers in various States. 3. They also 
shipped this méat to their various agents, and (4.} con- 
trolled six-tenths of the trade of the country, and (5) but 
for the acts charged, would be in free compétition. 6. 
They hâve combined together not to bid against each other 
for cattle. 7. Ihey raïsed the price to attract cattle to 
the market, and then, when it was there, conspired to 
reduce the price. S. They also conspired to fïx their 
selling prices, and forced dealers to maintain them by 
means of a black list. 9. They combined to fix prices 
for cartage. 10. With the intention of monopolizing, 
thev received less than lawful rates from the railroads. 
n - Tlie défendants conspired to monopolize the fresh 
méat trade of the country. Against ail these acts, the 
government prayed for relief. An injunctîon prohibitîng 
ail the actions charged, and “ any other method or de- 
\iœ. the purpose and effeet of which is to restrain com¬ 
merce as aforesaid ’’ was granted by the circuit court be- 
fore whom the case was heard. 

This was appealed by Swift & Company, on many 
grounds, of which the chief were, indefinîteness, and the 

fact that the sale of méat was domestic, and not interstate, 
trade. 

Justice Holmes, 2 in dîscussing the case, saîd that the 
^Fed, Anti-Trust Decisions, vol. ii, p. 641: Jan. 30, igos; ig6 U. S. 
unanimous decision. 





132 


INDUSTRIAL MONOPOLY IN T PIE U. S . 


[jef ^ 

bill must be “ taken to mean what it fairly conveysto* 
dispassionate reader by a fairly exact use of Englisl 
speech / 71 and read in this way, he set aside the objectif 1 
that the eomplaint was not definite, This, he said, ^ ( 

due to the vast and varied éléments invohffl. “Du f 
scheme as a whole seems to us to be within reach of tfe 
law.” * 

And he rejected the validity of regarding the actsasiii 3 
they were separate from each othen “ It is suggesf t 
that the several acts charged are lawful and that intert 1 
can make no différence. But they are bound togetherJ ; 
parts of a single plan. The plan may make the par J 
unlawful.” “The unity of the plan embraçes ait fhjj 1 
parts/' Moreover, “ its effect upon commerce amongl 5 
States is not accidentai, secondary or remote.” But rathe e 
“it is a direct object, it is that for the sake of whûlj 
the several spécifie acts and courses of conduct are don ï 
and adopted.” 

Having thus shown that the collectivity of the acts mal e 
a breach of the law, he took up the general inj une! * 
issued by the circuit court below, first deciding that é c 
sale of méats in varions States constituted interstate cor; ^ 
merce, and that the charges made were not too va| 11 
Under this head, he said: “ Not every act that may b s 
done with intent to produce an unlawful resuit, is unlatff: 
or construites an attempt. It is a question of proximl | 0 
or degree.” 2 j 

Regarded from this point of view, he dedded that 4 
injunction against the cattle dealers, mocîified only ‘ 31 

striking ont the phrase to prohibit “ any other méthode * 
device,” and limited to those methods charged in the cor 
plaint, should be affirmed. 

1 196 U. S. 395 et set 7. 5 196 U. S. 402, ^ 
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Harriman v. Northern Securities Co . 1 

This was a suit brought by Mr. Edward H. Harriman, 
representing the Oregon Short Line, to prohibit the plan 
of distribution proposed by the Northern Securities Com¬ 
pany after its dissolution by the Suprême Court. 

The plan proposed to exchange for its stock, a propor¬ 
tion of the shares of each of the two railroads, the Great 
Northern and the Northern Pacific, equal to the propor¬ 
tion of the Securities Company stocks returned. In this 
way, Messrs. Hîll and Morgan, owning a majority of the 
Securities Company stock certifiâtes, would receive a ma¬ 
jority of the stock of each of the railroads, and Mr. Harri¬ 
man would receive a minority in each railroad, instead of 
a majority of Northern Pacific stock, which he had form- 
erly owned. 

His contention was that the Northern Securities Com¬ 
pany, having been declared unlawful, had been merely the 
aistodian of his stock, and that it should return to him 
exactly that which he had placed in its custody. To this, 
the Securities Company replied that it had bought, and 
owned, the Northern Pacific stock formerly belongîng to 
Mr. Harriman, and that it could distribue its property 
in any way that it chose. The govemment declared itself 
satisfied with the plan for dissolution. 

Mr. Chief Justice Fuller delivered the unanimous opinion 
of the Court. After reviewing the facts, and the varions 
decisions of the circuit courts at some length, he found 
that a sale of Northern Pacific stock had taken place, for 
money and Northern Securities Company stock, and that 
this sale had been complété in itself. Referring to the 
former decision of the Suprême Court, he said: “ Some of 
our rtumber thought that as the Securities Company owned 

l Nd. Anti-Trust Decisions, vol. îi, p. 66g; Apr. 3, 1905; ig7 U. S. 
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the stock, the relief sought could not be granted, but tb 
conclusion was that the possession of the power, which, j( 
exercised, would prevent compétition, brought the case 
within the statute, no matter what the tenure of title was;' : 

He also showed that Mr. Harriman had forrnerly test 
fied as to the completeness of the sale, and that the cou 
pany had power, tf in the discrétion of its directors ani 
of the holders of two-thirds of its capital stock, al auj 
time, on notice, to dissolve and to wind up the corporation 
and distribute its assetsT 2 Finally, he said that: "Tk 
circuit court decrees put at rcst any question that tk 
ratable distribution resolved upon was in violation 0: 
public policyT 

And it is cl car enough that the deliverv to complainants of: 
majority of the total Northern Pacific stock, and a rataci 
distribution of the remaïnïng assets to the other Securiù 
stockholders, would not only be in itself inéquitable, k 
would directly cohtravene the object of the Sherman law ac; 
the purposes of the governnient suit. 3 

This statement was explained as meaning that tk 
Northern Pacific was at the time in compétition with é 
Union Pacific, and that the eflfect of the distribution p 
posed by Mr, Harriman would be to end that compétition 
It was thus a practical fact which the Court enunciatec 
and not a general principle for future dissolutions, h 
object was to increase compétition. The general effecU 
this decision was to emphasize that public policy wai 
gréa ter than individual rights, Knowledge of the te 
and facts were taken for granted, and no excuses i 
ignorance could avail. 

1 tQ7 U. S. 291. 2 107 U. S. 294. 

5 197 U. S. 29 y. 
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Board of Trade of the City of Chicago v. Christie Grain 
& Stock Cod 

The facts of this case were that the Board of Trade 
recorded the prices paid in its halls for various commodities, 
and sent them, through the telegraph campâmes, to certain 
approved parties, bucket shops and betting establishments 
being exeluded. In some unknown, illégal way, the Christie 
Grain and Stock Company was informed of these prices. 

Passing by, as unimportanf, whether eîther of these con- 
cerns was illégal as being a bucket shop, the Court decided 
that the Board of Trade should be main tain ed in its suit, 
since the quotations in its halls were îts property, and no- 
body was entitled to steal them. As to the contracts with 
the telegraph companies, forbidding them from transmit- 
ting quotations to parties not approved by the Board of 
Trade; Mr. Justice Holmes speaking for the Court 2 de¬ 
cided these did not corne under the act of 1890, since 
there was no attempt at monopoly in limiting communi¬ 
cations to certain people, whîch need hâve been communi- 
cated to no one. Consequently, the right of the Board 
of Trade was upheld. 


Haie v. Henkeld 

McAllister v. Henkel, United States Marshalld 
Nelson v. United Statesd 


l Fed, Anti-Trust Decisions, vol. ii, p. 717; May 8, 1905; 198 U. S. 
236. 

*Mr, Justice Harlan, Mr. Justice Brewer and Mr. Justice Day dis- 
sented from this opinion. 

Ued. Anti-Trust Decisions , vol. ii t p. 874; Mch. 12, 1906; 201 U. S. 
43 ' 

p. çiô; Mch. 12, 1906; 201 U, S. 90. 
p. Q20; Mch. 12, 1906; 201 U. S. 92. 
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Alexander v. United States . 1 


[310 


These four cases came but indirectly under the anti-trust 
act They established the important principle that immun- 
ity against divulging incriminating evidence was personal 
to the individuaî, and did not extend to the corporation with 
which the witness was counected. In this way, they were 
of momentous importance in the prosecution of cases 
aga in st co r p o r ation s. 

Chattanooga Foundry & Pipe Works v* City of Atlanta . 1 3 
This was a suit brought by the City of Atlanta against 
the Chattanooga Foundry and Pipe Works, to recover an 
excess of price for certain pipes, which the city had been 
led to pay by the semblance of compétition created by the 
Addyston Pipe Combination. The Foundry Company 
claimed immunity on the ground of delay in bringing the 
suit, but this was overruîed 

Mr* Justice Holmes delivered the opinion of the Court 1 
He decided that a city was a person within the meaning of 
the act, and that it was injured in its property by havin| 
to pay the excess price» “ Congress had power to givean 
action for damages to an individual who sufïers by breadi 
of the law,” 4 and “ Finally, the fact that the sale was noi 
so connected in îts 1 ternis with the unlawful combination 
as to be unlawful (Connolly v. Union Sewer Pipe Co. 
184 U. S» 540) in no way contradicts the proposition thaï 
the motives and inducements to make it were so affected 
by the combination as to constitute a wrongT 

By thus liberalizing the interprétation, the Suprême 


1 Fed. Anti-Trust Décisions, vol* ii, p. 94s; Mch, 12, 1906; 201 t 

S. 117. 

3 Ibid ., vol* iîi, p. 113; Dec* 3, 1906; 203 U, S. 390, 

1 Mr. Chief Justice Fuller and Mr, Justice Peckham dissented. 

*203 U. S* 396-7. 
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Court sustaîned the decree of the circuit court of awarding 
to the city triple the excess price and attorney's fee. 

Loewe v. Lawlor . 1 

This was a suit brought by Loewe, a manufacturer of 
hats, against Lawlor and the United Hatters of North 
America, a labor organisation, forming a part of the Ameri¬ 
can Fédération of Labor, to recover damages infiicted on 
him by that organisation, in its attempt to force him to 
employ only union labor in hîs factory. On his refusai to 
“ unionize” his factory, they instituted a boycott, which 
successfully prevented him from employing other laborers, 
and also from selling his product for which he had form- 
erly founcl a market throughout the United States, By 
these means his business was injured to the extent of $80,- 
000. The completeness of the boycott was sueh as to ruïm 
lis business, and by the same methods the organîzation 
had already forced seventy of the eighty-two bat factories 
in the country to employ union labor 

The facts were admitted, and the question was whether 
they coostituted a case under the Sherman act This the 
Court in a unammous opinion delivered by Chief Justice 
Fuller, decided in the affirmative. 


In our opinion, the combination described in the déclaration 
is a combination in restraint of trade or commerce among the 
several States, in the sense in which those words are used in 
the act, and the action can be maintained accordingly. 

And that conclusion rests on many judgments of this Court, 
to the affect that the act prohibits any combination whatever 
to secure action which essentially obstructs the free fïow of 
commerce between the States, or restricts, in that regard, the 
liberty of a trader to engage in business. 3 

l Fed. Anti-Trust Decisions y vol. ni, p. 324; Feb, 3, ïqû8î 208 U, S. 

*208 TJ. S, 292-3. 
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He then distnissed varions obj ections : that intrastafe 
business was also included, which, he said, was negligibleiu 
quantity; that physical obstruction was not alleged, whict 
he said was not necessary; and that the défendants mit 
not engaged in interstate commerce, whieh he answered bj 
stating that “ the act niade no distinction between classa 
and that every obstruction was illégal.” 

On ail these grounds, the case came within the statuts 
and plaintî fis were awarded damages. 


Shawnee Compress Co . v. Anderson d 
This was a suit brought in Oklahoma by certain stock- 
holders of the Shawnee Company to cancel a lease maè 
by that company of ail its property to the Gulf Coinprési 
Companyj on the ground that the officers of their com¬ 
pany had no right to execute the lease, and had doue so k 
Personal considérations; and that the Gulf Company b 
tended in this way to secure a monopoly of the business 
of compressing cotton. The suprême court of the territoij 
found in favor of the plaintîff, on the ground that the 
lease would tend to secure the Gulf Company in its mono 
poly of compressing cottom 

Mr Justice McKenna delivered the unanimous opinioa 
of the Suprême Court. In spite of the fact that the 
Shawnee Company was financially embarrassed, and aidd 
by making the lease, he sustained this judgment, on the 
ground that the former covenanted to aid the ïatter by noî 
entering the field against it, and pledging itself “ to rendef 
every assistance to prevent others from entering it." 2 01 
this, he said, “ The first effect would necessarily be the 
cessation of compétition. If there was left a possibilïty ot 
other compresses being constructed, it was made less bj 


'Fed* Anti-Trust Decisions, vol. iii, p. 357 î Apr. 13, 1908; 204 Ci 

423. 

*209 U. S. 433. 
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the power that could be opposed to them.” 1 Corning to 
the effect of the Sherman act on this case, he reiterated that 
"it lias been deeided that not onîy unreasonable but ail 
direct restraints of trade are prohibited, the law being there- 
b y distinguished froin the common law/' and later, he dé¬ 
cidée! that the principle governing the contract was that 
“The restraint upon one of the parties rnust not be greater 
than protection to the other party requires.” 2 
On these grounds, the Court affirmée! the decision can- 
celing the lease. 

Continental Wail Paper Co. v. Louis Voight & Sons CoP 
The Wall Paper Company, in this case, sued a retaîler, 
Voight & Sons Company, for a balance of money due to 
itself ; in defense of the non-payment of which the retailer 
made several answers, of which the most important was 
that the Wall Paper Company was a combination formed 
in 1898 to monopolize and res train trade. This combin¬ 
ation was composed of over thirty formerly competing 
finns. and controlled 98% of the wall-paper industry of 
the country, thus régulât in g prices, prodücts, pattems and 
terms of sale to jobbers* These, the plaintiff averred, were 
unreasonable and unjust 

Justice Harlan rendered the opinion of the Court. 4 


l &i U* S. 433-4. 

'20Q U, S. 434-5- 

% Fid. Anti-Trust Decisions, vol. in 3 p* 480; Feb* r, igog; 212 U, S* 
227. 

^Mr. Justice Holmes, with whom concurred Mr. Justice Brewer, Mr, 
Justice White and Mr. Justice Peckham, dissented from this opinion. 

Mr. Justice Holmes' g round was that the sales themselves were legal 
transactions, and not cormected with the legality of the combination. 
And further, he held that the contract between the two concerna was 
tegai. u The plaintiff's unlawfu! purpose did not inake it unlawfu 1 to 
buy the plaintiff's goods.: ' In these respects, he held the présent case 
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After explaining the Sherman act as forbidding every ton- 
tract, he stated : “ That the combination represented by tht 
piaintifï company is witliin the prohibition of the above 
act of Congress is cîear from the facts admitted by the 
demurfer.” 1 He then pointed out the différence between 
this and the Connolly case. In that case, the purchas| 
had no connection with the combination, and his purchase 
was a thing apart. In this case, the purchase direct]! 
carried out the object of the combination. 

To quote his summing up: 

Stated shortly, the présent case is this : The plaintiff coms 
itito court admittïng that it is an illégal combination whose 
operations restrain and monopolise commerce dnd tradï 
among the States and asks a judgment that vvill give efïect, as 
far as it goes, to agréé ment s that constituted that combina' 
tion, and by means of which the combination proposes to 
accomplish forbidden ends,’ 

In such a case the benefit of the défendant was unim- 
portant when compared to the principle involved of sanc- 
tioning an illégal contract. He then reiterated the former 
decisions of the Court that in any case “ the Court will not 
be restricted to a partial statement of the facts, but will con- 
sider alî the circumstances connected with the transaction 
so as to ascertain its real mature/ 1 Viewed in this broad 
way, he decided that the plaintif? could hâve no redress, 

to be analogous to that of Connolly v . Union Sewer Pipe Company, 
<e There, as here, there was, or was assumed to be, an illégal trust." 

Concurring in these vïews, Mr. Justice Brewer added that the anti- 
trust act prescribed three remedies—criminal prosecution, forfaiture ai 
property, and triple damages in case of injury. But the défendant, tu- 
stead of seeking any of these remédiés, simply wished to be excusai 
from a debt. This, he considered, was not a just remedy because th 
défendant had re-sold these goods at a higher price, and had not been 
ïnjured in his property* 

1 212 U, S, 255* 


* 212 U, S* 262. 
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American Banana Co. v. United Fruit Co fl 
This was a suit brought by the American Banana Com¬ 
pany against the United Fruit Company to recover damages 
alleged to hâve been donc to its property in Panama by 
Costa Rica at the instigation of the latter company, to se- 
cure it in its monopoly of the banana trade. 

The Suprême Court in an opinion delivered by justice 
Holmes held that these acts were donc under the juridic¬ 
tion of foreign States, and that the influence of the Sherman 
ad was limited to the United States, even though the acts 
were doue by citizens of this country and injuriously af- 
fected other citizens of the United States. 


United States v. Kissel and Harned . 2 

In this case the American Sugar Company through the 
défendant Kissel, loaned to the Pennsylvania Sugar Com¬ 
pany, a süm of rnoney, and obtained, as collateral, sufficient 
stock to allow it to vote that the latter company should dis¬ 
continue in business. It pleaded that this act was done 
more than three years before the filing of the suit by the 
United States, and that by the statute of limitations, it was 
immune* 

But Mr, Justice Holmes held, for the Suprême Court, 8 
that a conspiracy did not end wîth the act of conspiring, 
butcontinued as long as it had effect, and that the effect of 
the conspirac}^ lasted until the filing of the suit “ Where, 
as here, the indictment, consistently with the other facts, 
allégés that it did so continue to the date of filing, that al¬ 
légation must be denied under the general issue and not be a 
spécial pleafl’ * 

1 Fed. Anti-Trust Decisions, vol. iïi s p. 648; Apr. 26, 1909; 213 U* S* 
347 - 

* Jàid.j voL iii, p. S16; Dec, 12, igio; 218 U. S. 601. 

5 Unammous decision. *218 U. S. 610. 
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The Suprême Court derided only that a conspiracy could fl 
hâve continuance, and did not consider the larger aspect fl 


of the suit. 

The Dr : Miles Medical Co . y. /o/m D. Paré îohj Cr 
The Dr. Miles Medical Company was a manufacturerol 
patent medicines, which it sold to Wholesale jobbers atid 
retailers. These sales were made under contracta not tu 
resell under certain prices fixed by the manufacturer, and 
only those jobbers and retailers who signed such contract 
could obtain the medicines. The Médical Company al 
ieged that the John D. Park & Sons Company, a jobber, 
who had not signed a contract, had induced other favori 
jobbers, unknown to the Medical Company, to' sell med 
ci nés to it at eut prices, and had resold, without a contraa 
to certain retailers, who were thus also enabled to sellai 
eut prices. Against this practice, an injunction was prap; 
for, on the grotrnd that the sale of their goods at 11 a 
prices ” hurt their business with other retailers, and im 
aged their réputation with the public. The défendant 6 
murred to the bill for want of equity, and was sustainei 
in the lower courts, from which an appeal was takeii 
Thus, the bill came before the Suprême Court, for whiâ 
Mn Justice Hughes delivered the opinion/ 

He came at once to the principal question—that of tbf 
validity of the restrictive agreements. The fîrst inquiry 
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1 Mr. Justice Holmes, in a dissenting opinion, based on the view 
the retail dealer was an agent of the manufacturer, and not the owitf 1] 
of the goods, aceurately measured the sîgnificance of this décisif j c 
** There îs no statute coverîng the case; there is no body of précéda ^ 
that by inéluctable logic requires the conclusion to which the Court h ^ 
corne. The conclusion is reached by extending a certain conception c 
public polîcy to a new sphere. 31 Mr. Justice Lurton took no partit 
this decision. . 
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was whether the jobber was the agent of the manufacturer 
whose goods he sold, or the owner o£ those goods which 
he sold for himself. Àfter an exhaustive study into ail 
the aspects of this question, he decided that the Wholesale 
dealer must be regarded as the owner of the goods, which 
he had bought for resale. He then examined the nature of 
the contracts, expîaming theni as 

a systeoi of interlocking restrictions by which the complaînant 
seeks to control not merely the prices at which its agents may 
sell its products, but the prices for ail sales by ail dealers at 
Wholesale or retaiï, whether purchasers or sub purchasers, and 
thtis to fix the amount which the consumer shall pay, elim- 
înaring ail compétition, 1 

and declared it to be obvions that they restrained Interstate 
trade. 

Next he took up the two main contentions of the coni- 
plainant that these restrictions did not fail under the Sher¬ 
man aet The first, that these restrictions were valid be- 
cause they related to proprietary medicines manufactured 
under a secret process, he dismissed on the ground that a 
secret process was not protected by law as was a patent, and 
that it did not imply a right to control compétition among 
retail dealers. 

Corning to the second, that a manufacturer was entitled 
to control the prices on ail sales of his own products, he ex- 
plained the view of the Court at sonie length before rcach- 
ing a conclusion. He first decided that “ because a manu¬ 
facturer îs not bound to make or sell, it does not follow that 
in case of sales actually rnarfe he may impose upon pur¬ 
chasers every sort of restriction.” 2 Nor could he, by rule 
and notice, fix prices for future sales. In this connection, 
he said : 


1 220 U. S. 3gg t 


f 220 U. S* 404. 
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Wiîh respect to contracts in restraint of trade, the earlier dot- 
triiie of the common law lias been substantially modified à 
adaptation to modem conditions. But the public interest ; 
still the first considération. To sustain the restraint, it m 
be found to be reasonable both with respect to the public aid 
to the parties, and that it is limited to what is fairlynee& 
sary, in the circumstances of the particular case, for the 
tection of the covenantee, otherwise, restraints of trade ® 
void as against public policy. 1 2 * * 

Regarded from this point of view, he decided that te 
was no différence bétween a contract entered by the mal 
facturer and each dealer to fix the retail price, and a m 
bination of dealers with the same object in view : , and as dis 
latter would obviously be hamiful to the public, so alsoi* 
the former. 

Therefore, these contracts were adjudged to be invatii 
both at common law and under the act of 1890. 

Standard OU Co. of New Jersey v. United States* 

The suit brought by the United States against the Stam- 
ard Oïl Company involved such a mass of detailed facfe, 
extending over a period of some forty years, that it 5» 
scarcely possible to bring it with in the limits of this vota 
in an intelligible manner. The testimony taken for the cas 
aione covered 12,000 pages, which was printed in twenty- 
three volumes. 

The Court, in an epoch-making opinion delivered fc 
Chief Justice White, first summarized the facts. 5 BricSy. 

1 220 U. S. 406. 

2 Fed. Anti-Trust Decisions , vol. iv, p. 79; May 15, 1911; 221 U.Sr 

5 Mr. Justice Harïan delivered a separate opinion, though coneurrcs 

ïn the decision of the Court. He stated bis views " because the C<£ 

by its decision, when interpreted by the language of its opinion, hastf 
only upset the long-settled interprétation of the act, but bas usurped k 
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the charge was that the défendants, the Standard Oil Com¬ 
pany of New Jersey and thirty-three other corporations, 
together with certain individuals, “ were engaged in con- 
spiring to restrain the trade and commerce in petrolemn 
. . . and the products of petroleum . . * and to mono¬ 
pole said commerce." 1 The eonspiracy was alleged to hâve 
been formed about 1870, and to hâve continued up to the 
présent in varying forms, which occupied three periods, 
thefirst from 1870 to 1882, the second from 1882 to 1899, 
and the third since 1899. I n the first period, the monopoly 
was gained by the acquirenient of practically ail the oil re- 
fineries in the country, the obtaining of preferential rates 
and rebates for transportation, and the control of pipe 
ünes which carried the crude oil to the rehneries. The 
second period was marked by the création of a trust proper. 
AU the property was valned, and put in the hands of nine 
trustées, who issued trust certificates to the original owners. 
In the third period, the form of combination was changed 
from that of a trust, to a holding corporation. This cor¬ 
poration was chartered in the State of New Jersey, so 
liberally that it obtained the right to engage in practically 
every form of business, including the right to hold the 
stock of other corporations. In each of these forms, the 
combination was averred to hâve monopolized and re- 
strained Interstate commerce, by means which the Chief 
Justice grouped under the following heads : 2 

Rebates, preferences and other discriminât or y practices in 
favor of the combination by railroad companies ; restraint 
and monopolisation by control of pipe lines, and unfair prac- 

constitutional finie 110 ns of the legislative bran eh of the government.” 
Quoting the language of the act, and tnany subséquent decisions, he 
insisted that the Court had no right to introduce the word ** reasonable ' p 
înto the act, and that ït was adangerous usurpation of legislative power< 
1221 U. S. an ? 221 U, S. 43-4. 
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tices against competing pipe Unes ; contracts with competiton 
in restraint of trade ; unfair methods of compétition, stdiij 
local price cutting at the points where necessary to suppie^ 
compétition ; espionage of the business of competitors, ik 
operation of bogus independent companîes, and paymentof 
rebat es on oil, with the like intent ; the division of the United 
States into districts and the îimiting of the operations of th 
various sttbsidiary corporations as to such districts so Üiat 
compétition in the sale of petrolenm products between m: 
corporations had been entirely eliminated and destroyed; m 
hnalîy reference was made to what was alleged to be tlie 
" enormous and unreasonable profits ” earned by the Standarc 
Oil Company as a resuit of the alleged monopoly; whic: 
presumably was averred as a nieans of reflexly inferring th 
scope and power acquired by the alleged combination. 

The Cliïef Justice then quoted from the summing-up 0: 
the brief of the company. 1 While admitting many of Üie 
acquisitions of property, they denîed the fact of conspirât} 1 , 
and particulariy the charge that the trust of 1882 was a 
combination of independent and competing concerna Tfe 
means charged in the monopoüzation of the industry were 
generally denied, 

After reviewing the history of the suit in the fédéral 
courts, and commenting on the complété antagoniste of 
the views of the Iwo parties, the Chief Justice proceedd 


1 221 U. S. 44. “ It is sufficïent to say that, whiïst admitting mm 

of the alleged acquisitions of property, the formation of the sc-caM 
trust of 1882, its dissolution in 1892, and the acquisition by the Stanàri 
Oil Company of New Jersey of the stocks of the various corporations in 
1899, they deny ail the allégations respectiog combinations or consp* 
ci es to restrain or monopolîze the oil trade; and particulariy that the so- 
called trust of 1882, or the acquisition of the shares of the defendan: 
companies by the Standard Oil Company of New Jersey in 1899 wasî 
combination of independent or competing concerns or corporations. Tl: 
averments of the pétition respecting the means adopted to monopole 
the oil trade are traversed either by a déniai of the acts alleged or of 
their ptirpose, intent, or effect. ,T 
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to hîs own analysis of the case. His investigation, he 
announced, was to be divided under four heads; 1 First, the 
text of the first and second sections of the act originally 
considered, and its meaning in the light of the common law, 
and the law of this country at the time of its adoption; 
Second, the contentions of the parties coneerning the act, 
and the scope and efïect of the decisions of this Court upon 
which they relied; Third, the application of the statute to 
facts; and, Fourth, the remedy, if any, to be afforded as the 
resuit of such application. 

First: The text of the act and its meaning. A review 
of the coiigressional debates of 1890 led to the conclusion 
that 

There can be no doubt that the sole subject with which the 
first section deals is res trahit of trade as therein contemplated, 
and that the attempt to monopolise and monopolization is 
the subject with which the second section is concerned, It is 
certain that those ter ms, at least in their rudimentary mean* 
ing', took theîr origin in the common law, and were also 
famiHaï in the law of this country prior to and at the time of 
the adoption of the act in question. 2 

From a rapid review of the English and the American 
law he décidéd that monopolies were unîawful at common 
law, because of their restriction to mdividual freedom and 
injury to the public; that the freedom of the individual was 
restricted and injured when the character of the deal re- 
sulted in an enhancement of priée; that both in the mterest 
of the individual and the public, a contract whereby an 
mdividual put an unreasonable restraint upon himself, was 
void. And that at common law, monopoly, on account of 
its effects, was spoken of as a restraint of trade. This was 
tnie in both countries, While monopoly by an act of 

*231 u. s, 4g. 


2 221 U. S. 50-1. 
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sovereigiity was not considered a danger In the United 
States, still acts in restraint of trade, as amounting L 
monopoly, were generally feared on account of thelr evil 
efïects, 1 The word “ monopolize,” was defined as acte 
which unduly diminished compétition and enhanced pricea 
Such acts were sought to be preventcd in many ways—con : 
stitutional amendments, acts of législatures and judicii 
decisions, 

The Chief Justice then pointed out 


that as modem conditions arose, the trend of législation aoi 
judicial decision came more and more to adapt the reaç 
nized restrictions to new manifestations of conduct or of dezl- 
ing which it was thought justihed the inference of intent to à 
the w rangs which it had been the purpose to prevent fromÉ 
beginning.* 

In this way, were prohibited ail contracts or acts wHH 
were unreasonably restrictive of compétitive conditions; 
and the decisions, dependîng as they did on économie con¬ 
ditions, at one time treated as vàlid contracts which, i 
another time, and under other conditions, were adjudgec 
inval îd. 3 

1 22 % U. S, 55, “As it was deemed that monopoly in the concis 
cotild only arise from an act of sovereign power, and, such SOvetSp 
power being restrainecb prohibitions as to indîviduals were dïrected, nrf 
a gain st the création of monopoly, but were only applierî to such acts iz 
relation to partieûlar subjects as to which it was deemed, if not ^ 
strained, some of the conséquences of monopoly mïght resuit/' 

3 221 U. S, 57 - 

3 221 U, S. 58. Without poing into detail, and but very briefly^ 
veying the whole field, it may be with accuraey said that the dreadG 
enhancement of prices and of other wrongs which it was thought won* 
flow from the undue limitation on compétitive conditions caused h 
contracts or other acts of îndividuaîs or corporations, led, as a mattë 
of public policy, to the prohibition or treating as illégal ail contracta 
acts which were unreasonably restrictive of compétitive condition* 
either from the nature or character of the contract or act, or where lr- 
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Corning then, to an interprétation of the first section of 
the statuts the Chief Justice decided (i) that it was 
drawn up in the light of the existing pracfical conception 
of the law of restraint of trade, since it included acts 
vvhich were atfempts to monopolise ; (2) that in view of 
Éhe new forms of combinations and contracts which were 
being evolved from existing économie conditions, any form 
b y which an undue restraint of commerce was brought 
about, was included in the condcmnation of the act; and 
(3) that since the acts embraced in the condamnation were 
not specificaîly defined, and that any act doue anywhere in 
the field of human activity was illégal, if it was in restraint 
of trade* the exercise of judgment, in determinîng whether 
any spécifie act violated the law, was called for. The 
standard by which such conclusion was to be reached was 
not specified, though indubitably contemplated, and this 
could be none other than the standard of reas on, for the 
purpose of adjudging whether any case had or had not 
brought about the wrong against which the statute pfovided. 

An interprétation of the second section showed that “ it 
was intended to supplément the first and to make sure that 
by no possible guise could the public policy embodied in 

surrounding circumstances were such as to justîfy the conclusion that 
they had not been entered into or per formée! with the legîtimatc purpose 
of reaaonably forwarding personaî interest and developîng ixadejbut on 
the contrary, were of such a character as to give rise to the mference or 
presumption that they had been entered into, or done with the intent 
to do wrong to the general public and to lïmit the right of indtviduals, 
thus restraining the free flow of commerce and tending to bring about 
the evils, such as enhaneement of prices, which were considered to be 
against public policy» It is equally true to say that the survey of the leg- 
^ladon in thîscountry on thissubject from the beginning will show, de- 
pending as it dïd upon the économie conceptions which obtained at the 
tmnewhen the législation was ad opte d or judicial decision was rendered, 
that contracts or acts were at one time deemed to be of such a character 
33 to iustify the mference of wrongfui intent which were at another 
period thought not to be of that character.'" 
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the fîrst section be frustrated or evaded/ 1 Having ex- 
plained that ff monopolisation ” and “ restraint of trade" 
were used synonymously, he stated that 

boet:*, : ui > 

when the second section ïs thns hartnonîzed with and mad; 
as it was intended to be the complément of the first, it ta 
cornes obvions that the criteria to be resorted to in any gm 
case for the purpose of ascertaining whether violations of tbt 
section bave been commit ted, is the ride of reason guidedbï 
the establîshed law and by the plain duty to enforce thepro 
hibitions of the act and thus the public policy which its r- 
strictions were obviously cnacted to subserve. 

And he concluded by remarking that the act indicated i 
consciousness that monopoly could be best prevented by 2 
strict maintainance of the freedom to contracta and tiie 
sharp prohibition of unlawful contracts having a mm 
polistic tenrïency or unduly restraining trade, 

Before applying these principles to the case in question 
the Chief Justice paused to consider the contentions con 
cerning the meaning of the statute urged by the two parties 
He fîrst summarized the view of the government : 

That the language of the statute embraces every contrai 
combination, etc,, in restraint of brade, and hence its test 
leaves no room for the exercise of judgment, but simply ira- 
posed the plain duty of applying its prohibitions to everr 
case within its literal language* 1 

And then he pointed out that this assumed every contrat! 
to be in restraint of trade, which was not the case. Tlif 
following of this contention would preclude the only way 
by which acts ïncluded within the statute could be ascer- 
tained, that is, by the light of reason. And he explaind 
at length how the Freight Association and the Joint Traffit 
cases, when taken as a whole, bore out the interprétation 


l 22l U. S. 63. 
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that reason was used in arriving at the conclusions to which 
ihe Court came at that time. 

Turning to the views urged for the défendant, he pointed 
out:first # that the contention that the act could not be con- 
stitutionally applied, sînce this would extend the power over 
production within the States, had been disposed of by the de¬ 
cisions of the Court later than the Knight case; and 
second, that the argument that the act could not he applied 
under fhe facts of this case without impairing rights of 
property and destroying the freedom of contract or brade, 
which was protected by the constitutional guaranty of due 
process of law, was unsound if the act were reasonably 
applied'—in that it could onîy be sptind if the act were ap¬ 
plied without reason. And followîng ont these proposi¬ 
tions to theïr logical conclusion, they rneant that “ it never 
can be left to the judiciary to décidé whether in a given case 
particular act s corne within a generic statutory provision/' 1 
which was obviousîy absurd, 

Having thus disposed of the contentions of both parties, 
the Chief Justice turned to the facts of the case, and the 
application of the statute to them. The facts were (i) the 
fondation of the Standard Oil Company of Ohio; (2) the 
organization of the trust; and (3) the New Jersey corpor¬ 
ation and its acquisition of the shares of the other cor¬ 
porations, And he sustained the decision of the court be- 
low f that these acts operàted not only to destroy the poten- 
thlity of compétition, but were also a conspiracy in re- 
straint of trade, in violation of the first section of the act, 
and a monopolization, bringing about a perennial violation 
of the second section, for the followmg reasons : 

(a) Because the unification of sa vast a power and con¬ 
voi in the New Jersey corporation caused a prima^facie 
presumption of a combination in restraînt of trade. 


1 221 U, S. 69. 
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(b) Because this présomption was made conclusive b) 
considering the conduct of those who brought about tbe 
combination, both before and after its consommation 

In fact, he eoncluded, the rnatter could not be impartial 
examinée!, without leading irresistibly to the opinion thaï 
the whole intent and purpose of the organization was te 
achîeve and maintain a monopoly in the oil business. 

Corning then to the last question, the remedy to be ai- 
mimstered, the Chief Justice explained that it must be two- 
fold in character : 

ist. To forbid the doing in the future of acts îike those whid 
we hâve found to hâve been donc in the past which wonld bt 
violâtive of the statute. 2iid. The exertion of such measiiü 
of relief as will effectually dissolve the combination foundîû 
exist in violation of the statute, and thus neutralize the es- 
tension and continuai!y operating force which the possessif 
of the power unlawfully obtained bas brought and wilî con¬ 
tinue to bring about. 1 

Before applying the remedies, the Chief Justice fa 
considered the relief recommended by the court beloi 
This court determined that the New Jersey corporation, 
in so far as it held the stock of the other corporations, m 
a combination in violation of the act. It commanded a db 
solution of the corporation—, m effect, a return of tbe 
stock to the stockholders of the varions subskllary cor¬ 
porations. To rnake this effective, the holding corporation 
was forbidden from exercising any rights of ownershipof 
the stocks, and the subsidiary corporations vvere forbidden 
to pay any dividends to the holding corporation. A fttr 
this dissolution, the subsidiary corporations were enjoind 
from in any way conspiring to violate the act, and v r ere 
forbidden to do any acts which might tend to bring aM 
a monopoly. Pending the execution, ail défendants werc 

1 221 U. S. 7S. 
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forbidden from engaging m Interstate commerce, a delay 
ot thirty days, however, behig allowed before this order 
v/ent into effecl, 

The first part of this decree, the Chief Justice held to 
be approprïate. Also, after explaining that the injunction 
against the subsidiary corporations, from combîning to 
violate the law, meant only unlawful combinations, and not 
normal and law fui contracts or agreements, he held this 
decision to be just However, in view of the magnitude 
of the înterests, he decided that the time allowed for the 
dissolution to become effective was too short, and should 
be extended from thirty days to six months. And, corn 
sidering the possible in jury to the public, he adjudged im- 
proper the decree to suspend Interstate commerce tint il the 
dissolution should hâve been effected. 

Thus modified, the Chief Justice, concluded that the 
decree below was right, and should be affirmed, 

American Tobacco Company v. United States / 

The decision in this case foliowed closely on the heels 
of the Standard OÜ decision. Like that case, the opinion 
was rendered by Chief Justice White, with the concurrence 
of the entire bench, Justice Harlan alone dissenting, not 
with the decision, but in the detail of reasoning; 2 The first 
part of this decision, involving as it did the decree of the 
court below, may be passed over. Both parties appealed 
from the decision, and as the Suprême Court came ta its 
own conclusions, we may commence with the independent 
investigation as outlined by the Chief Justice. His opinion 
was divïded into three parts: first, the undisputed facts; 

x Fed. Anti-Trust Decisions , vol. iv, p. 168; May 29, igii; 221 U. S. 

106. 

1 Justice Harlan's dissent was first with the decree. He considered 
that the Suprême Court should itself hâve named the details which 
woüld prohîbit the evil of the combination; and he again protested 
against the application of the “mie of reason 1 ' in interpretïng the act. 
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second, the meaning of the anti-trust act and its application 
as correctly construed to the ultimate conclusions of fact 
deducible from the proof ; and third, the remedies to bt 


applied. ( 

Taking up, first, the imdisputed facts, the Chief Justice 
examined the period up to the organization of the Con- 
tinental Tobacco Company in 1898. Before 1890, lie fourni 
that compétition was very severe, both in the purchase J 

of the raw leaf, and in the sale of the prodnct. In that | t 
year five concerna, controlling practically ail the production ^ 
of cigarettes, United in the formation of the American 1 
Tobacco Company. This company, during the next eigbt | c 
years, pursued a policy of purchasing other plants, with the 1 
purpose of gaining control over plug tobacco. fins was 
aecompanied by extraordinarily severe compétition, whicà 1 
however was sticcessful, and resulted in the formation of ; 
the Continental Tobacco Company, a new concern including 
the old American Tobacco Company, and the leading 
manufacturera of plug tobacco. 

The same policy was continued after 1898. The co| | 
soîidation bought some thirty competing businesses In tht 
following year, some of which were closed, and others 
carried on as ostensible competitors* In this connection, 
the Chief Justice called attention to the enormous expendi- 
ture of money for plants which were îmmediately closed. 
and the similarity of policy which had been pursued ever 
since the first consolidation in 1890. 

In 1901, ail the comparées were again merged in the 
Consolidated Tobacco Company, a new holding corpora¬ 
tion, which, through stock-ownershîp, completely central* 
ized the control of the industry. And in 1904, the la* 
merger of the companies took place under the name of the 
American Tobacco Company. This company continuel ! 
the policy of buying up competitors, some of whose plants 
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jt closed, and others it ran as if they were independent 
competitors- And the Chief justice concluded that the 
sanie method and policy had characterized the consolida¬ 
tion at ail timcs and under ail its various names. 

He then passed to the second question, the construction 
of the anti-trust act, and Its application to this case- 

if the anti-trust act [lie said] is applicable to the entire situa¬ 
tion here présentée!, and is adéquate to afïord complété relief 
f or the evils which the United States insists that situation 
présents, it can only be because that law wili be given a more 
compréhensive application than lias been affixed to it in any 
previous decision. 1 

This was because, setting aside the power gained by a 
corporation through stock-ownership in other corporations, 
there would yet remain to be settled the question whether 
that corporation, in and of itself, was in violation of the 
law. For such a construction, the literal interprétation of 
the act, insisted on by the United States, would be inadé¬ 
quate, since many of the corporations depended for their 
power, not on a consolidation, but on a purchase of prop- 
erty. The interprétation insisted upon by the Tobacco 
Company would be equally inadéquate. For it insisted 
that, under the letter of the law, the forms by which the 
properties were acquired were excluded from the act, and 
that each act, judgetl singly, was for the purpose of ad* 
vancing, and not obstructing trade. 

To escape from this dilemma, the Chief Justice reverted 
to the construction given to the statute in the Standard 
Oil case. fC In that case, it was held, without departing 
from any previous decision of the Court, that as the statute 
had not defined the words restraint of trade, it became 
necessary to construe those words, a duty which could only 


j 23 ï U. S. 175. 
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be dîscharged by a resort to reason.” 1 And after defend- 
in g thîs view at some length, he concluded that ie the Sound- 
ness of the rule that the statu te should receive a reasonabk 
construction, after further mature deliberation, we see no 
reason to doubt” 

Applying this rule, it first became plain that the parti- 
cular form of the assailed transaction was of no import¬ 
ance. And a considération of the undisputed facts “over- 
whelmingly ” resuited in the verdict that they were within 
the prohibitions of the statute. 

We say these conclusions are inévitable, not because of the 
vast amount of property aggregated by the combination, tio; 
because alone of the many corporations which the proal 
shows were United by resort to one device or another. Again, 
not alone because of the dominion and contro) over tii; 
tobacco trade which actually exists, 2 

but because: (a) The first combination was impelledbya 
fierce trade war; (b) The acts of thîs combination showd 
that it used its power further to monopolize the indusirybf 
driving competitors out of business or bringing them in to 
the combination; (c) Consciousness of wrong-doing 
shown by the çhanging of the name and form of the com¬ 
bination, despite its uni form policy of restraining o theïE 
and monopolizing the industry; (d) Control was graduai]; 
absorbed over ail the éléments of tobacco products, tbrough 
seemingly independent corporations; (e) Bnormous $m 
were expended m buying plants, not for productive pp 
poses, but to close them; (f) Contracta were repeatedï 
made (whose isolated legality was not here considérée!) 
whereby manu facturers bound themselves not to compete 
in the future. 

Corning lastly, to the remedy to be applied to a combina- 


1 221 U. S. 178-^. 


1 221 U. S. l82. 
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lion, which “as a whole, involving ail its co-operating 
or associated parts, in whatever form clothed, constitutes 
a restraint of trade within the first section, and an attempt 
to monopolize or a monopolization within the second sec¬ 
tion of the anti-trust act the Chief justice stated that 
the relief required must be broad in its nature, and must 
involve both permanent relief and temporary relief pend- 
ing the working-out of this solution, 

The three pur poses of giving complété eflfect to the 
statut e, harming as little as possible the general public, 
and protecting innocent stoekholders, must further guidé 
the form of the remedy appbed, The difificulty was 
still more increased by the facts that a prohibition of stock 
ownership would afford only partial relief, because the corn- 
plexity of the scheme niade it impossible to formulate a 
remedy which would at ail restore former conditions, and 
because the scheme of unification was so in volve d that any 
spécifie order rnight either injure the public or perpetuate 
the combination, 

He then discussed as improper the plans of issuing a 
blanket injmiction against further combination or of ap- 
pointing a receiver for the whole property, and clecreed as 
follows : 

l That the combination was in restraint of trade, 

2, That the court below be ordered to arrange with the 
combination a new condition of affairs which should be 
honestly in harmony with the law. 

3- That six nionlhs be allowed to complété this arrange¬ 
ment, with an extension of sixty days, if necessary, 

4- That in case no arrangement was made, the court 
below should either prohibit in ter State commerce to ail 
members of the combination by means of an injunction, 
or appoint a receiver over thé whole property. 


1 22t U, S. 184* 
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Pending the adjustment, ail of the défendants were re- 
strained from in an y way enlarging the power of tht 
combination. 


United States v. St Louis Terminal Association J 

The Terminal Association was formed in 1889 by vari 
qus railroads entering St. Louis, for the purpose of com- 
bining several indépendant terminal campanies, and opérât- 
ing them as one System, However, there soon entered inb 
compétition with it two other companies, open to ail ral 
roads, which kept the entry into St, Louis open for other 
railroads. Shortly after, the Terminal Association bough 
control of its two competitors, and combined the three Sys¬ 
tems, It was against tins consolidation that the Unitd 
States brought suit 

Mr, Justice Lurton rendered the decision for the Supra 
Court* 3 Whether tins case was included under the Sher¬ 
man act, he said, depended on the “ întent to be inferrd 
from the extent of the control thereby secured over in¬ 
strumental iti es which suc h commerce is under compulsif 1 
to use, the method by which such control lias been broughl 
about and the manner in which that control has bec: 
exerted /’ & 

From a detailed study of the peculiar location of St 
Louis, whose connecting bridges are dépendent on railroal 
lines to connect them with the depots, he found that aï 
roads entering the city were absolutely dépendent on tk 
facilities offered by the Terminal Association, and therfr 
fore at the mercy of those roads which controlled fa 
Association. Thus the purpose of unification was the rt 
straint of commerce* And while there was no évident'? 

1 224 U, S* 383, Âpril 22, IQI2* 

3 Mr, Justice Holmes took no part in this decision* 

5 224 U* S* 395* 
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ttiat the proprietary companies had availed themselves of 
their power to impede compétition, still their ability to do 
so, if they wished, was plain. 

Although admitting that the existence of terminal as¬ 
sociations was a great benefit, yet the methods and con¬ 
tacts in this case were so framed as to unify control and 
makea restraint of commerce easily possible. And finding 
that the combination £t would not be an illégal restraint, 
under the ternis of the statute if it were what is claimed for 
it a proper Terminal Association acting as the impartial 
agent of every line which is under compulsion to use its 
instrumental ïties ” 1 the Court ordered that the agreement 
be so altered as to constïtute it a bona-fide agent and serv¬ 
ant of every railroad which wished to use its facilities, 
This task was given to the district court, with instructions 
to pass on the plan of reorganization adopted by the Ter¬ 
minal Association. 

United States v. Standard Sanitary Manufacturïng Cad 

This was a suit by the government against sixteen cor¬ 
porations engaged in the manufacture of enameled iron- 
ware, chargîng an agreement between them, whereby they 
“subjected themselves to certain rôles and régulations, 
among others not to sell their product to the jobbers, ex- 
cept at a price fixed, not by trade and compétitive condi¬ 
tions, but by the decision of the commîttee of six o£ their 
mimberT Moreover, the jobbers were brought into the 
combination, and their loyalty assured by a System of bene- 
fits and penalties, The extent of the consolidation was 
shown by its manufacture of 85% of the total trade of the 
coimtry and its control of over 90% of the Wholesale 
dealers, 

U. S. 410, 

a Decided Nov. x6, 1912. 
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The defense was that previous to the combination, the 
trade had been in a ver y bad position because of the 
selling o£ poor qualities by the rivais of the Sanitary Com* 
pany; and that the combination was nothing but a legal 
sale of patent rights, These rights, indeed, were given on 
condition that no inferior articles should be put on the 
market, and that they should be sold at an agreed standard 
price. 

But Mr. Justice McKenna, in delivering the opinion of the 
Court, after a lenglhy inquiry into the agreement between 
the manufacturers, found that the provisions were such as 
to restrict prices and compétition. Especially, lie found 
fault with the manner of fixing prices, and the restrictive 
contracts which the jobbers were forced to sign before 
îng allowed to handle their articles. These conditions, the 
Justice decided, went beyond the rights granted by patents, 
and accomplished a restraint of trade. And no disguise of 
forrn could serve as an excuse, ££ Nor can they be evaded 
by good motives. The law is its own measure of righl and 
wrong, of what it permits or forbids, and the judgmentof 
the courts cannot be set np against it in a supposed ac¬ 
commodation of ils polîcy with the good intention of 
parties, and, it maybe, of some good results.” 


United States v. The Union Pacific Raïlroad Co . 1 

Tins case grew out of the purchase by the Union Pacific 
Railroad, through one of its proprietary conipanies, the 
Oregon Short Line, of 46% of the stock of the Southern 
Pacific Company. The govemment contended that prior 
to this purchase, the two campâmes were in compétition, 
and acted independently, and that subsequently, the Union 
Pacific had dominated over the affairs of the Southern 
Pacific to élimina te compétition, and créa te a monopoly 


Decided Dec. 2 , ïe>ï2 . 
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Mr. Justice Day delivered the opinion of the Suprême 
Court/ Certain constructions, he said, hâve been positively 
settled : the act applied to Interstate railroads ; the aet was 
intended to reach combinations which restrained freedom 
of action or the play of compétition in Interstate commerce; 
compétition, not combination, should be the law of trade; 
the statute should be given a reasonable construction. 

Accordingly “ a combination which placed railroads en- 
gaged in Interstate commerce in such relation as to create 
a single dommating control in one corporation, whereby 
natural and existing compétition in interstate commerce is 
unduly restricted or suppressed, is within the condemnation 
of the act/' And the form of the combination was of no 
importance. Moreover, the legality of the purchase under 
State law, constituted no defense if it were against the 
Sherman law* 

And then he set aside the contention that the two roads 
had not been in compétition before the purchase. If they 
had not been as to rates, they had been as to superiority of 
service and accommodation; and this was destroyed. 

Nor does it make any différence that rates for the time being 
may not be raised, and much money be spent in improve- 
ments after the combination is effected. It is the scope of 
such combinations and the power to suppress or stifle compé¬ 
tition or create monopoly which déterminés the appHcability 
of the act* 

And then the Justice, after dîsposing of varions techni- 
calities, reached the conclusion that the purpose of the whole 
transaction was to unify the control of the two roads, and 
that ownership of 46% of the Southern Pacific stock was 
sufficient for this purpose. 

The application of relief must conform to two mies: 

1 Mr, Justice Vande venter took no part in this decision. 
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firstj the forbidding of like acts in the future; and second 
the effectuai dissolution of the combination. And he or- 
dered such disposition of the stock as would meet the ap- 
proval of the district court, within three months time. 

United States v. The Reading Company et aL 1 
This was a suit brought by the United States against 
several raîlroad companies which were engaged in the min- 
ing and transportation of anthracite coal, chiefly in the 
state of Pennsylvania, and which were alleged to hâve 
formed a combination for the purpose of régulât ing prices 
and conditions, in restramt of trade, 

Mr justice Lurton delivered the opinion of the Suprême 
Court. 2 The evidence was scant, and disunited* How* 
ever, the case divided itself clearly into two parts: the 
arrangements between the railroad companies, which alsa 
mined 75% of the coal supply, and the arrangements ht 
tween the railroad companies and the independent mininj 
companies, which mined 20% of the total supply, There 
were, besides, certain contracts between individual railroads 
and mining companies, which, however, were held not to 
be of a sufficiently general nature to be part of the schemt 
The arrangement between the railroads was solidified in 
1898 through the formation of the Temple Iron Company 
At this time, many contracts of the independents with the 
railroads were about to expire, and they formed the prfr 
ject of building a new, independent railroad to handletheir 
coaL However, the railroads, on hearing of this plan 
combîned through the instrumentality of the Temple Iran 
Company, to purchase enough of the mines of the mde- 
pendents to prevent this, and retain control among them- 

1 Decided Dec* 16, igï2. 

1 Mr* Justice Day, Mr. Justice Hughes and Mr. Justice Pitney neither 
heaxd nor participated m this case* 





THE DECISIONS OF THE SUPREME COURT jgj 

selves ; although they were, by the iaw of Pennsylvania, 
permitted to transport and mine coal, their restraint of 
(rade was not thereby rendered legal* 

So long as the défendants are able to exercise the power tlius 
illégally acquired, it may be most effîdently exerted for the 
continuée! and further suppression of compétition* Through 
it, the défendants-, in combination, may absorb the remaining 
outpnt of the indépendant producers* The evil ïs in the 
combination* 

The board of directors included the presidents of ail the 
railroad companies, thus rende ring easy any private agree- 
ments between them. This was accordîngly adjudged to 
be a combination in restraint of trade. 

The arrangements between the railroads and the “ indé¬ 
pendant skippers ” were next looked into. It was fotmd 
thatprior to ïqoo , each shipper made short-term contracts, 
on soch conditions as he was able, wîth the various rail- 
rends. Thereafter, in pursuit of a concerted plan, the rail¬ 
roads offered to ail shippers so-called 65% contracts; that 
is, the payment to the independents of 65% of the sellmg 
price of their coal at tide water* By this me ans, the in¬ 
dependents gained slightly, the différence being the price 
paid by the railroads “ for the privilège of controlling the 
sale of the independent output, so as to prevent it from 
selling in compétition with the output of their own mines/’ 

It is not essential [said the Justice] that these contracts con¬ 
sidérée! singly be tmlawful as in restraint of trade* So corn 
sidered, they may be wholly innocent* Even acts absolutelv 
bwful may be steps in a criminal plot* But a sériés of such 
contracts, if the resuit of a concerted plan or plot, between 
the défendants to thereby secure control of the sale of the in- 
dependent coal in the markets qf otlier States, and thereby 
suppress compétition in prices between their own output and 
that of the independent opéra tors, would corne plainly within 
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the tenns of the statute, and as parts of the scheme or plot 
wtmlrî be unlawfuL 

h: ■ Mi ÉH 

Moreover, lie decided that the evidence was clear prooi ( 

of the fact that the contracts were the resuit of conférence* 
between comro ittees, the independent shippers and the rail* î 
roads, And he quoted at length the evidence which H 1 
him to this conclusion, i ; 

And after pointing to the Standard Oil Company ded* \ 

sîon to show that the act u does not forbid or restrain the < 

power to make normal and usual contracts to further trade 
b y resortîng to ail normal methods, whether by agreement 
br otherwise, to accomplish snch purpose/' he found thaï 
this case was of “ such an unreasonable character as to be 
within the authority of a long line of cases decided by tte 
court/' 


United States v. James A . Paiten, et al 1 
The charge brought by the governrnent against Mr. 
Patten was a conspiracy and restraint of trade in order to 
affect abnormally the price of cotton, an article of Interstate 
commerce, whose price was practiealiy fixed by the trans¬ 
actions on the New York Cotton Exchange The mette} , 
used by the conspirators was averred to be the purchaseof \ 
quantities of cotton for future delivery, greatly in excess j ; 
of the amount available, with the ff necessary and tmavoid- 1 
able resuit " that cotton manufacturers were compelled to 
pay an excessive price to obtain cotton ; in this way, hy 
means of a ff corner ”, an unlawful obstruction was put 
upon Interstate commerce, Running a corner ” was 
agreed by bot h parties to consist of “ acquiring control of 
ail or the dominant portion of a commodity with the puf' 
pose of artificially enhancing the price, one of the important 
features of which . , . is the purchase for future deliverj 


1 Decided Jan, 6 , 1913. 
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coupled with a withholding from sale for a limited tîme.” 
And the question was whether this was within the ternis of 
the anti-trust act 

The défendants urged that it was not, because, first, the 
metnbers were not engaged in interstate commerce; second, 
ronning a corner tended, at least temporarily, to stiraulate, 
and not to restrain, trade; and third, the obstruction of In¬ 
terstate commerce, even if a necessary resuit, was not a 
direct one. 

But Mr. Justice Vand even ter, speaking for the Court/ 
refused to agréé to these arguments. Section one of the 
act, Se decided, included ail act s, whether they were volun- 
tary or involuntary restraints, which impeded commerce; 
and while a “ corner ” might temporarily stimula te com¬ 
merce, y et it thwarted u the usual operation of the laws of 
supply and demand,” and produced the sanie evils as sup¬ 
pression of compétition. Moreover, lie declared that the 
commerce affected was interstate commerce, and that it was 
directly affected. 

And that there is no allégation of a spécifie intent to restrain 
such trade or commerce does not make against this conclusion, 
for, as is shovvn by prier decisions of this Court, the con- 
spirators must be held to hâve intended the necessary and 
direct conséquences of their acts and cannot be heard to say 
the contrary, 

'■ v:;-s'ï\ 

And closing with the words : t£ It hardly needs the State- 
ment that the character and effect of a conspiracy is not 
to be jiidged by dismembering it and viewing its separate 
parts, but only by looking at it as a whole/ 1 the Justice 
decided that the act embraced the conspiracy as charged. 

1 Chief Justice Whîte, Mr. Justice Lurton and Mr. Justice Holmes 
dissented. 
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United States v. Union Pacific Railroad Company, on 
motion as to form of mandated 

In pursuance of ils opinion of December 2d, 1912, the 
Suprême Court was asked by both parties, 

to instruct the United States District Court for the District 
Ut ah, by a provision incorporât ed in the mandate of this 
Court, when issued, or otherwise, whether or not a sale of the 
Southern Pacific Company shares held by said appellees to 
the shareholders of appellee Union Railroad Company, sut 
stantially in proportion to their respective holdings, or a dis¬ 
tribution thereof by dividend to the Union Pacific stock- 
holders entitled to such dividend, would, în the opinion of 
the Court, constitute a disposition of said shares in compli¬ 
ance witb the opinion herein filed on December 2, 1912, 

The Company believed that this would efïectually cd| 
clude the combination. This, moreover, was the method 
adopted in the Northern Sécurities case, and in the Stand¬ 
ard O il case. But Mr. Justice Day, speaking for tk 
Court, refused ta be bound by these precedents. 

As was said in the opinion filed in this case, however, eaé 
case under the Sherman act must stand upon its own facts, 
and we are unable to regard the decrees in the Northern Se- 
curities Company case and the Standard Oil Company case as 
precedents to be followed now, in view of the different situa- 
tion presented for considération. 

And no credence was given to the alleged wide distribution 
of ownership. While the Union Pacific Company had 
22,000 stockholders, the Justice found that 68 stockholta 
owned 44% of the stock, and 300 others owned 18.8% 01 
it. Thus, 368 persons controlled 62,8% of ail the stock 
of the Company, so that the consolidation mlght well k 
perpetuated. 


1 Decided January 6 , 1913- 
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The main purpose of the act is to forbid combinations and 
conspiracies in undue restraint of trade or tending: to monopo¬ 
le it, and the object of proceedings of tins character is to de- 
cree, by as effectuai means as a court may, the end of such 
unlawful combinations and conspiracies. 

The proposed plan, therefore, was held not to end the 
combination so effectually as to comply with the decree 
of the Court. 

United States v. Sidney W. Winslow, Edward P. Hnrd, 
George W . Brown, William Barbour, and Elmer P. 
Howe . 1 

This was a criminal indîctment brought by the govern- 
ment against the above named gentlemen, who were manu¬ 
facturers of shoe machinery, charging them with having 
formed a combination in restraint of trade of tbemselves, 
and a conspiracy in restraint of trade of others, shoe manu¬ 
facturera Through patents, the défendants had separately 
largely controlled the manufacture of machines for dif¬ 
ferent processes in the making of shoes, such as lasting 
machines, welt sewing machines, heeling and metallic 
fastening machines. In 1899, they had joined together 
under the name of the United Shoe Machïnery Company, 
to make ail these different kinds of machines, lhis com¬ 
pany leased îts machines to manufacturers of shoes on 
the conditions that unless the shoe manufacturers use only 
machines of the kind mentioned furnished by the de- 
fendants, or if they use any such machines furnished by 
other machïnery makers, then ail machines let by the de- 
fendants sball be taken away.” 

Mr. Justice Holmes, in rendering the unanimous opinion 
of the Court, found that because these conditions in the 
leases were not alleged to hâve been contemporaneous with 


1 Decided February 13, 1913- 
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the formation of the company, the question was “ whether 
that combination taken by itself was within the penalties 
of the Sherman act ” ; at this time, the validïty of the 
leases was not involved. 1 Since, then, the combination was 
simply an effort after greater efficiency, and the machines, 
being patented, were monopolies in any case ; and since they 
had not competed with each other before the consolidation, 
the collective business was unchanged by the fact of con¬ 
solidation. 


The cases now pending before the courts, under the 
Sherman act, the decisions of which will further explain 
the policy of the government, are as foliows : 2 

U. S. v. American Naval Stores Company et al. (criminai 
suit). 

U. S. v, Great Lakes Towîng Company et ah 

U. S. v . Chicago Butter & Egg Board. 

U. S. v. American Sugar Refining Company et ah 

U* S. v, Purrmgton et ah 

U. S .v. H amb urg-Â m er i k anis c he Packetfahrt Actien Ge- 
sellschaft et ah 

U. S. v r William C. Geer, President, Aîbia Box and Paper 
Company, and 16 other officiais of varïous cotnpanies. 

U. S. v. Eastern States Retaîl Lumber Dealers Association. 

U. S. v . Isaac Whiting, John K. Whiting, Charles A. Hood, 
Edward J. Hood, and William A. 'Graüstein, and William A. 
Hunier, Secretary of Producers Co. (The Milk Trust). 

U, S. v. Periodical Publîshing Company. 

U. S. v. Lake Sbore & Michigan Southern R. R tJ Chesa- 
peake & Ohio R. R., Hocking Valley R. R., Toledo & Ohio 
Central Ry., Kanawha & Michigan Ry., Zanesville & West¬ 
ern R. R., and others. 

U. S. v . Edward E, Hartwick et al. 


1 The question of the valîdity of the leases is now pending before the 
Court, 

3 This list, including ail cases pending on Mardi 4, 1913, was courte- 
ously compiled by the Department of Justice. 
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U* S- v. The Colorado and Wyoming Lumber Dealers' 
Association and The Lumber Secretaries' Bureau of Infor¬ 
mation, 

U* S, v . Willard G, Hollis et al, 

U, S. v. United States Steel Corporation and others, 

U. S- v. Joe Cotton, Smith Cotton, Walter Barlow, et ah 
U. S. v . National Cash Register Co. et al, 

U, S, v. United Shoe Machinery Co, et ah 

U, S. v. The K eystone Watch Case Company et aL 

U. S- v. American Naval Stores Company et al, (civil suit), 

B. S. v. New Departure Manufacturing Company et ah 

U, S. v * John H. Patterson et al, 

U. S, v , American-Asiatic Steamship Company et al. 

U. S. v . International Harvester Company et al. 

U. S, v . Prince Line (Limited) et al. 

U, S, v. The Master Horseshoers' National Protective As¬ 
sociation of America, and others. 

ILS* a, Elgin Board of Trade et al. 

U. S. v, Charles S, Mellen, Edson J. Chamberlin, and 
Alfred W. Smithers, 

U. S, v. Kellogg Toasted Corn Fîake Company et al. 

U. S. v. Associated Billposters and Distributors of the 
United States and Canada et al. 

U. S. 0. Motion Picture Patents Company et al. 

U, S. v, Consolidated Rendering Company et ah 
U. S. v . The Southern Wholesale Groeers’ Association et ah 
U. S, v. Board of Trade of the City of Chicago et ah 
U. S. v . The Cleveland Stone Company et al, 

U. S, v . The Delaware, Lackawanna & Western Railroad 
Company and The Delaware, Lackawanna & Western Coal 
Company* 

U. S. v . The McCaskey Register Company et ah 
U. S, v . International Brotherhood of Electrîcal Workers, 
Local Unions Nos. 9 and 134 et al. 

IL S. v , Corn Products Refining Company et ah 

U. S, v . American Thread Company et ah 

TL S. v . Terminal Railroad Association of St. Louis et ah 



CHAPTER V 


Analysis of the Government Policies 

It must be confessed at the outset that at best a studyof 
the policies of the government in regard to monopoly § 
unsatisfactory, No definite policy has ever been laid down 
and adhered to; rather, fragmentary hints from the three 
branches of the government must be pieced tdgether, wffl 
due allowance for différence of time and condition, and the 
ability of each branch to make its views dominant in the 
policy of the whole. The scattered views and expressions 
of opinion on each question of Congress, the President or 
the Attorney-General, and the Suprême Court, must be care- 
fully collected and the attempt made to read into the isolateî 
phrases only what their contexts justify, and to give thcm 
a proper weight according to the effect they may h ave, 
either in showing a trend of opinion, or in expressing a gen¬ 
eral policy* 

Towards this policy, Congress has contrîbiited little beyoni 
the Sherman act itseïf, Its debates may be charaeterized 
as négative in resuit. Even the Sherman act, as it passed 
Congress, was so fraught wïth uncertainty and vagtteness 
that it required mariy decisions of the Suprême Court to 
give it a positive quality. The only important départe 
from this négative attitude was its création of the Bureau 
of Corporations. 

More positive in its views, and yet without power to 
force them on the country, the Executive has occupied an 
unfortunate position. President Harrison did not deal 
with the question after the passage of the Sherman act. 
uo [344 




345 ] 


ANALYSIS O F THE GOVERNMENT POLICIES 


171 


president Cleveland trusted to State action; President Mc- 
Kinley was so taken up with foreign policies and other 
seetmngly more important questions as to give to the trusts 
but scant considération ; President Roosevelt, on the whole, 
failed to carry his views through Congress, and President 
Taft appeared satisfied with présent conditions, or at any 
ra te was unable to put through his plan of fédéral in- 
corporation* 

We turn, then, to the Suprême Court in our search for a 
definite policy; and here, indeed, we are not disappointed 
Viewed broadly, their économie grasp of the trust problem 
may be termed wise and progressive. Throughout the 
tvventy years over which their decisions extend, they hâve 
shown a readiness to adopt new standards and new criteria, 
as the true économie basis of existing monopolies has he¬ 
rnie clear. The detailed examination of the économie 
basis of the government attitude is thus largely, though not 
wholïy, coricerned with the views expressed by this Court. 

The terminology touching this subject is in a confused 
State. A combination is consîdered a collection of persons 
or corporations who, by an agreement, more or less binding, 
ivork in concert, Any person, corporation, or combination 
which has monopoly power is referred to as a monopoly. 
Monopoly power is considered such a degree of control over 
an article as to permit the fixîng of the price in accordance 
with the law of maximum return; that is, the price is not 
subject to the law of compétition. A restraint of trade is 
concerted action which prevents free compétition, and tends 
to fix the price in a monopolistic manner. 

In this aspect, monopoly and restraint of trade are dif¬ 
ferent sides of the saine problem. A monopoly représenta 
a condition whereby priées are controlled ; a restraint is the 
act (or acts) which brings this about. Monopoly, however, 
is the more inclusive terni. It always must signify a re- 
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straint of trade; on the other hand, a restraint of trade may 
not lead to monopoly* 

This chapter is divided into two parts* First are eon- 
sidered the policies which the goyernment bas adopled b 
regard to the forbidding o£ combinations, and next, the 
policies of the government more directly concerned with 
the methods by which monopolies should be treated* 

Part I 


Part one is mainly concerned with the questions of why 
combinations hâve been forbidden, and what kind of coî^ 
binât ions hâve been forbidden. This portion of the studv 
groups itself aronnd the government's attitude towardsfivc 
questions : 

First, the polïcy in regard to compétition and monopoly 

Second, reasons which hâve caused the formation of 
combinations. 

Third, the policy in regard to the condemnation of cer¬ 
tain acts or of monopolies as such. 

Fourth, the policy in regard to the classification of 
monopolîes. 

Fifth, the standard which should be applied in testîng the 
legality of restraint of trade* 

The policy in regard to compétition and monopoly 

That compétition was necessarily good, and monopoly 
bad, was the vîew repeatedly expressed in the Senate, from 
Senator Sherman* s opening speech, in which be described 
the bill as £ ‘ a remédiai statute to en force, by civil procès 
in the courts of the United States, the common law against 
monopolies 33 p to Senator Edmund’s last speech, in whii 
he declared himself in favor of repressing, breaking up, anl 
forever destroying monopolies. 2 With the single exception 

1 Congr, Rec.y 1890, vol. xxi, p. 2456. 

1 Ibid., p. 2726. 
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0 t Sénat or Stewart, of Nevada, these statements were en- 
iorsed by ail tbe speakers. 

The attempt made by the Senate to establish the raie of 
“justand reasonable ” as the standard for the rates fixed 
by combination in transportation was rejected in the House, 
so that, as the bill went through, no possibilîty of good 
through combination was recognized. It is worthy of pass¬ 
if note that under the principle of efficacy of compétition, 
and inévitable harm of combination, the interstate com¬ 
merce aet of 1887 had been passed. Consequcntly, we see 
in the législation of Congress this principle clearly enun 
ciited. 

It was further developed by the Suprême Court. In the 
Freight Association case tins view was clearly expressed. 
As the Court stated : 

If there be anÿ compétition, the extent of the charge for 
tbe service will be seriously affected by that fact. Competi- 
lion will itself bring charges down to what may be reasoxiable. 1 

Combinations, on the other hand, were held to be nece> 
sarily bad, even though they mîght permanently lower 
prices, on the social ground of couvert ing independent small 
business men into servants of a corporation, and also on 
the ground that it was harmful for any article to be subject 
to the sole will of one powerfui combination. 

In the Joint Traffic case, this policy was reiterated. After 
denying that frçedom of c on tract included the right to com¬ 
bine as one Consolidated and powerful association, the 
Court said, 

even though the rates provided in the agreement may for the 
time be not more than are reasonable, they may easily and at 
any time be increased, It is the combination of these large 


1 166 U. S. 339. 



1 74 
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and powerfui corporations, covering vast sections of territory 
and intluencing trade throughout the wliole extent thereof, 
and acting as one body in ail the matters over which the cm 
blnation extends, that constitutes the alleged evil. 1 

The Court, thereupon, took up the question of the benefit 
of compétition. It outlined the argument of the railroads 
that compétition led to the ruin of one or other of the corn- 
petitors, thus leaving the fïeld free to the vïctor. To thi$ 
argument, however, it refused to agréé, saying that “ the 
natural, direct and immédiate effect of compétition is to 
lower rates,” and, pointing to the many instances of rail¬ 
roads Qperating without agreements, it concluded that “il 
cannot be said that destructive compétition, or, in other 
words, war to the death, is bound to resuit unless an agréé- 
ment or combination to avoid it is entered intoT 2 

In the Addyston case, the same position was again takea 
In this regard the Court said : “ The question is as to tte 
effect of such combination upon the trade în the article, 
and if that effect be to destroy compétition and thus ad* 
vance the price, the combination is one in restraint of 
trade.” 8 

In the Bernent case, the Court departed from its usual 
policy of upholding ali compétition, and adcnowledged that 
under certain circumstances—b e., the patent of an inven¬ 
tion—a monopoly was îegally justifiable. The évident con¬ 
clusion from this is that monopoly may, under certain con¬ 
ditions, be socially advantageous* The Court, however, 
recognized for these conditions, only a patented invention 
It did not extend the argument to include any other form 
of monopoly* 

Again, the policy was clearly enunciated in the Northern 
Securities case. 


1 171 U. S. 571. 


3 171 U. S, 57 7. 


*175 U. S. 245. 
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The means employed in respect of the combinations forbid- 
4 en by the anti-trust act, and which Congress deemed germane 
10 end to be accornplished, was to prescribe as a rule for 
Interstate and international commerce (not for domestic com¬ 
merce), that it should not be vexed by combinations, conspir¬ 
as or monopolies which restrain commerce by destroying 
or restricting compétition, We say that Congress has pre- 
scribed such a rule, because in ail the prior cases in this court 
the anti-trust act has been construed as forbidding any com¬ 
bination which by its necessary operation destroys or restricts 
free compétition, 1 


Foliowing this doctrine in tlie Harriman v. Northern 
Securities Company case, the plan of dissolution proposed 
by Mr. Harriman was rejected because it would tend to 
reditce the compétition then existing between the Union 
Pacific and Northern Pacific Railroads, This, it was de- 
dared, “would directly contravene the object of the Sher¬ 
man law, and the purposes of the government suit. 5 ' 2 

In the Shawnee Compress case, the Court nulHfied the 
lease to the larger company on the ground that “ the first 
efifect would necessarily be the cessation of compétition/' 
Again, in the Dr. Miles Medical Company case, because a 
System which eliininated ail compétition had the same effect 
as a combination of retailers, the plan was declared iîi- 
valid, 

The Standard Oil and American Tobacco cases were 
based on the doctrine that monopoly must inevitably be 
harmful to the public, and that the restoration of com¬ 
pétitive conditions would insure the safeguarding of the 
common inter est, The acts of both of these companies 
were found to hâve destroyed the potentiality of compéti¬ 
tion by the formation of a monopoly; this monopoly was, 
therefore, dissolved. 


1 103 U- S, 337. 


* 197 U, S, 2Q7- 
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In the Union Pacific case, in discussing the form of th e 
mandate/ the Court declared that 

the main pttrpose of the act is to forbid combination and coq- 
spiraeies in undue rcstramt of trade or tending to monopole 
it, and the object of proceedings of this charactcr is to decrçe 
b y as effectuai means as a court may, the end of such unlawful 
combinations and conspiracies* 2 

And in the Patten case/ the Court again proclairned its 
policy to' be the assurance of compétition* 

It well may be that running a corner tends for a time to 
stimulate compétition; but this does not prevent it from beïng 
a forbidden restraint, for it also opérâtes to fhwart the uml 
operation of the laws of supply and demand, to withdraw the 
commodity from the normal current of trade, to enhance the 
price artificîally, to hamper users and consuiners in satisfying 
their needs, and to produce practically the same evîls as does 
the suppression of compétition. 

Throughout the en tire perïod, then, the policy of the 
government has been to regard compétition as bénéficiai, It 
has deemed free compétition to be a sufficient, if not a per- 
fect, regulator of prices. The whole energy of the govern- 
ment, therefore, has been bent on the Insurance of compéti¬ 
tion* In ali îts discussion of monopoly, its evil has been 
taken for granted. However, we must be careful to re- 
member that by this the government has ahvays referred to 
a monopoly having complété power, and never to a mono- 
poly subject to régulation. 

1 Jan. 6, 1913* 

3 In its original decision, on Dec. 2, 1912, the Court said: M To pré¬ 
servé from undue restraint the free action of compétition in intersUte 
commerce was the purpose which controlled Congress in enacting the 
statute, and the courts should construe the law with a view to efïectEng 
the object of its enactmentT 
*Jan* 6 , 1913* 
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For the récognition that this may exist, we hâve but to 
ttirn to the Interstate commerce acts, and to the patent acts. 
îhese, however, lie rather outside of the iield of this study. 
In connection with industrial monopoly, this idea seems 
to bave been strictly excluded, and the discussion îimiteJ 
to the question of free compétition versus absolu te monop¬ 
ole with the decision unanimously favoring the former. 
This fact is clarified by the reasons which hâve been de- 
ciared by the government to be the causes for the forming 
of combinations. 

The reasons which hâve caused the formation of 
combinations 

A study of the Congressïonal Record shows the motives 
assigned by the authors of the Sherman bill for the forma¬ 
tion of trusts to be mainly anti-social. 

Senator Sherman macle varions statements in this re¬ 
gard While he said in one place, “ In providing a remedy, 
the intention of the combination is immaterial; the inten- 
ton of a corporation cannot be proven/’ 1 and later spoke 
of the great benefits which corporations, especially those 
of a quasi-public nature, had brought about through the 
dieapening of production, still the combinations he was 
dealing with he described in vivid language as fonned 
solely for the objects of making compétition impossible, of 
controlîng the market, of raising or lowering the priées, 
according to their selfish in ter ests. “Its governing motive/* 
he asserted, “ is to increase the profits of the parties corn- 
posing it,” 2 and again, £f The sole objcct of such a com¬ 
bination is to make compétition impossible/ 1 

The possible advantages of combinations were quite lost 
sight of in the later discussions. Every page of the debates 

1 Cengr* Rec^ i8go s vol, xxi, p. 2456. 
p. 2457, 
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is filled wîth complainte of increased prices and wrongs in 
flicted on the public b y combinations. The Reagan bil]/ 11 

whïch was added in toto to the original Sherman bill, sp e . 0 

cifically prohibited certain acts of combinations, which adj 
evidently, combinations were created to perform. Sînce 
this bill was endorsed by a large majority of the Senate, ii j 
shows clearly the trend of thought at that time. The acts r 
prohibited were the prévention of compétition, and the § 
altering of prices. b 

In the House, also, there was unanimity of opinion con- 
cerning the evil purposes of the trusts. Mr. Wilson d* 
scribed them as being formed only when production had r 

outstripped consumption, in order to raise prices » and Mr. s 

Taylor, although differing wîth Mr. Wilson in his tarif ^ 

views, nevertheless agrééd in describing a trust as the ; 

monster who robs the fariner on otie hand, and the con* t 

sumer on the other.” These opinions are merely typical of i 

ail the speeches with which the pages of the Congrèssiond ii 

Record are filled previous to fhe passage of the act Cotr ; 
sequently, it is concluded that the attitude of Congres? 
towards combinations was thoroughly hostile—that it ît \ c 
garded them as existing for the sole purpose of robbing the ^ 

general public. This view was accordingly taken over by { 

the Suprême Court. 

In the Joint Traffic case, it declared that 


c 


the agreement affects inter-state commerce by destroying com¬ 
pétition and by maintainmg rates above what compétition ; 
rnight produce. If it did not do that, its existence would ht \ 

useless, and it would soon be rescinded, or abandoned. Its j 

acknowledged purpose is to maintain rates, and if executei 
it does so, 3 t 


1 Congr. 1890, vol. xxi, p. 2611. 

3 171 U. S. 569. 
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In the Àddyston Pipe case, the Court again dearly an- 
nounted its belle f that the reason for a combination was to 
obtain higher prices, in the following language : 

The combination thus had a direct, immédiate and intended 
relation to and effect upon the subséquent contra et to sell and 
deliver the pipe. It was to obtain that parti eu lar and spécifie 
resuit that the combination was formed 3 and but for the re¬ 
striction, the resulting high prices for the pipe could not hâve 
ken obtained. 1 

Againj the Court said that the sole purpose for the forma¬ 
tion of the Northern Securities Company was the suppres¬ 
sion of compétition. To quote from the language of Justice 
Harlan : 

Ail the stock it [the Securities Company] held or acquired in 
the constituent companies was acquired and held to be used 
in suppressing compétition between those companies. ït came 
mto existence only for that purpose. 2 

The cessation of compétition was a chief factor in the 
decision of the Shawnee Compress Company case. The 
larger Gulf Compress Company had bought the smaller 
one, which at the same tirne contracted not to re-enter the 
industry, and to aid the other. u The first effect, 3 ' the 
Court declared, “ would necessarily be the cessation of 
compétition/ 3 3 

In the Standard Oïl case, the Court went further and as- 
signed reasons for the formation of combinations in addi¬ 
tion to that of increasing prices. An examinât!on of 
past laws led to the conclusion 

that as to necessaries of Hfe the freedom of the individuaî to 

h 75 Ü. S. 24 3. 1 193 U, S. 354. 

3 2ü9U. S. 433. 
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deal was restricted where the nature and diaraeter of the 
dealing was such as to engencler the presumption of latent b 
bring about at least one of the injuries whieh resuit frota 
monopoly, that an un due enhancement of price. 1 

Later, in discussing the facts of the case, the Chief Justice 
decided that the change which had taken place through the 
acquisition of the stocks of the other corporations by the 
New Jersey corporation, 

when analyzed in the light of the proof, we think, establishts 
that the resuit of enlarging the capital stock of the New Jersey 
company and giving it the vast power to which we hâve re- 
ferred produced its normal conséquence, that is, it gave to the 
corporation, despi te enormous divïdends and despite the drop 
ping ont of certain corporations enumerated in the decreeof 
the court below, an enlarged and more perfect sway and con 
trol over the trade and commerce in petroleum and its pn> 
ducts. û 

This sentence indicates that not only was the object ol 
raising prices considered to be sought by combinations, but 
also the acquisition of power, The power thus gained was 
later explained as beîng used to destroy “ the potentïalîty oi 
compétition which otherwise would hâve existed. This 
reas on for the formation of the corporation is further 
shown in the summary of its acts, “ solely as an aid for 
discovering intent and purposeT By acts which ff ncces- 
sarily involved the intent to drive other s from the field and 
to exclude them from their right to trade and thus accom- 
pHsh the mastery which was the end in view/' the reason 
was reVealed. The desire to gain con trol of the indusiry, 
and thereby affect prices, was then held to be one of the 
reasons for forming a combination. 


221 U. S, 54. 


a 22i U. S. 71. 
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The govemment policy, we must conclude, has been 
steadfast in its imputation of anti-social motives for the 
formation of combinations. The acquisition of power, the 
driving* of competîtors from the fteld, and the raising of 
prices, hâve been the sole motives recognized by it. No 
where tloes its attitude show any aeknowledgment of such 
benefits as the increase of efficiency, the lowering of costs, 
and the escape from a ruinons compétition. If these hâve 
ever been reas on s in the formation of combinations, their 
legitimacy has never been considered. 1 

The policy in regard fo the condemnation of certain acis 
or of mono polies as such 2 

It is well-nigh impossible to détermine whether Congress 

l Fresident Taft, 111 a spécial message to Congress on January 7, 1910 
[H, R. Doc 408, 6ist Gong., ist sess*] T gave his opinion of the causes 
for combinations. These were, first, the possibilités of great écono¬ 
mies; second, the réduction of excessive compétition by a union of com¬ 
petîtors, and third, the possibility of securing a monopo'ly and com- 
pletely controlling prices* This, opinion, however, is interesting only 
as coming from the President; it cannot be said to hâve dictated the 
policy of the govcru ment. 

Oneother possible cause, which hasreeeived considérable attention in 
Congress, is the connection of trusts and the tarif!. This has never 
played a part in determitiing the policy of the government, but has 
rat ber been a point of dispute in party politics; since the Republicans 
hâve steadfastly denied ail connection between them, and hâve been 
practically continuously in power since 1890, it is cl car that the govern- 
ment policy has foliowed this view. 

*The exact nature of this inquiry seems to require rather more ex- 
planation. The same act may bave différent résulta as it is performed 
under different conditions. For instance, price-cutting under condi¬ 
tions of compétition between two fairly-balanced competitors, is of 
social benefit; but price-cutting by a powerful combination, whîch ruins 
ail competitors and establishes a monopoly, is a social evih This in- 
quiry is directed to the ascertainment of the fact whether the policy of 
the government bas been to regard certain acts as in themselves evil, 
or whether it has condemned monopolies regardless of their acts or of 
their social conséquences. 
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had in mind the effect of particuiar acts, or whether thsy 
wished to put a stop to monopoly as such ; if the question! 
had been put in concrète forra at that time, there are f e „ 
data to enable the student to décidé how Congress wouij 
hâve answered them. On the whole, however, the purposeoi 
Congress seems to hâve been to prevent monopoly as such 
Certain acts were of course associated with monopoly, and 
the effort was made to prohibit it more specifically by enuin- 
erating these acts. But the keynote of the law was th« 
cessation of monopoly. 

This intention may be traced back to Senator Sherman's 
first bill ; it was clearly aimed at anything which might ob- 
struct compétition, without reference to particuiar acts 
The hope of the author was for liberal interprétation by 
the courts, to carry out the spirit of the bill in preventing 
monopoly. 1 The main objections to this proposai were 
based on its probable unconstitutionality ; and the accept¬ 
ance of the Reagan substitute seems to show that certain 
acts were the objects of attack; but a more careful analysis 
shows that this énumération was supposed to include ali the 
evils of which combinations were capable, and that this 
more definite form carried out the original idea. 

In its final form the bill was couched in terms which 
seemed to insure the return of compétition ; by its ail-inclu¬ 
sive wording, no- aspect of monopoly whatsoever appeared 
to escape the ban. The words “ or otherwise ” made pos¬ 
sible the inclusion of any kind of combination which might 
appear to the court to be harmful ; complété freedom oi 
interprétation was permitted. 

But the Court was not prepared to accept this view at 
once. Tt was more simple and logîcal, to consider monopoly 
due to certain acts, than to construe the results of thoje 


1 Congr . Rec. t vol. xxi, 1890* p* 2456, 





j ANALYSIS O F THE GOVERNMENT POLICIES 183 

acts- In the Knight case, this view was distinctly held. 
Xhe entire effect of the combination, which was a monopo¬ 
lisation of the manufacture of sugar, was held secondary 
to the particular acts of the corporation in the acquisition of 
that monopoly. These acts were considered legal, and con- 
sequently the whole combination was considered legal. 

Shortly after, however, the combination began to be con¬ 
sidered more as a whole. This was fîrst shown in the Joint 
Traffic Association case. The Court at this tïme did not 
coiisider the spécifie acts of the Association, although il 
admitted that these were reasonable. But it condemned the 
very existence of so vast and powerful a combination. 

It is the combination of these large and powerful corpor¬ 
ations, covering vast sections of territory and ïnfluencing trade 
throughout the whole extent thereof, and acting as one body 
in ail the matters over which the combination extends, that 
constitutes the alleged evil, and in regard to which, so far as 
the combination opérâtes upon and restrains interstate com¬ 
merce, Congress lias power to legislate and prohibit. 1 

And again in the Addyston case, the Court dismissed as 
ummportant the question whether the prices charged were 
reasonable or not, concluding that its tendency was cer- 
tainly to give défendants the power to charge unreasonable 
prices, had they chosen to do so.” 2 

However, in the Connolly case, the Court again turned 
to the spécifie acts, to the exclusion of general tendencies. 
Here it examined merely the contract of sale for certain 
sewer pipes. This contract considered by itself, it held to 
be legal, even though the contract of combination were 
illégal. The single act of sale was of importance; the valid- 
ity of the combination was another question. In the lan¬ 
gage of the Court : 


1 171 U. S. 571. 


? 175 U. S. 238. 
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It is suffident to say that the action which it [the Sherman 
law] authorizes must be a direct one, and the damages claimed 
cannot be set-ofï in these actions based upon spécial contra* 
foi the sale of pipe that hâve no direct connection with the 
alleged arrangement or combination between companies. 
Such damages cannot be said, as matter of law, to hâve di- 
rectly grown ont of that arrangement or combination, and art 
besides, unliquidated. 1 

Hereafter, however, the doctrine of the unity of ali the 
separate parts was clearly enunciated in every case. Again 
and again, the Court refused to regard single acts by them- 
selves, and msisted on viewing the combination as a wholç 

In the case of Montague v. Lowry, the Court refused b 
consîder the sale of unset tiles in California as a transaction 
wholly within the State (which, viewed narrowly, it was). 
but insisted that this was but a part of the entire scheme' 
The plan, and not the sales in California, were the deter- 
minîng features. 2 

The point was further developed in the Northern Securi- 

1 184 U. S. 552. 

* 193 U. S. 45, 46. “ It is urged that the sale of unset tiles, provida! 
for m the seveuth section of the by-Iaws, is a transaction wholly 
within the State of California and is not in any event a violation of 
the act of Congress which applies only to commerce between the 
States. The provision as to this sale is but a part of the agreement, 
and it is so United with the rest as to be incapable of séparation with- 
out at the same time altering the general purpose of the agreement. 
The whole agreement is to be construed as one piece, in which the 
manufacturera are parties as well as the San Francisco dealers, and 
the re ^ usa l to aell en the part of the manufacturers îs connected with 
and a part of the scheme which indudes the enhancement of the price 
of unset tiles by the San Francisco dealers. The whole thing is so 
bound together that wheti looked at as a whole the sale of unset tiles 
cesses to be a mere transaction in the State of California, and becomes 
part of a purpose which, when earried out, amounts to and is a cou- 
tract or combination in restraint of interstate trade or commerce.” 
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ties case, Here the question was plainly 011e of conflict 
between acts 3 in themselves legal T and the combination itself. 

Independently of any question of the mcre ownership 
of stock or of the organisation of a State corporation/' the 
Court asked, “ can it in reason be said that such a combina¬ 
tion is not embraced by the very ternis of the anti-trust 
act? May not Congress déclaré that combination to be 
illégal?” 1 And these questions the Court answered in the 
affirmative. 

The decision of Justice Holmes in the Swift case was 
e ven more emphatic in tins regard, He refused absolutely 
to judge of individual acts, confining himself to the eïïect 
of the combination taken in its entirety. 

“It is suggested that the several acts charged are lawful 
and that intent can make no différence. But they are hound 
together as parts of a single plan. The plan may make the 
parts unlawfuk” 3 And further he reiterated that “ the 
unity of the plan embraces ail the parts.” The next deci¬ 
sions but reaffirmed this polîcy. 

In the case of the Chattanooga Foundry & Pipe Works 
îk City of Atlanta, in which the city sued for the excess 
of price which it had been led to pay for pipe through 
the membership of the company in a combination, the Court 
held that the high price was so bound up with the rest of 
the plan of the combination that It constituted a wrong, 
and that, therefore, the city was entitled to a refund of 
triple the excess of price which it had been led to pay by the 
combination. 

Again, in the Wall Paper case, the retailer was excusei 
from his debt for articles bought from the combination on 
the ground that this would carry out the plan of the com¬ 
bination. “ The Court will not be restricted to a partial 
statement of the facts, but will consider ail the circum- 


m U* S. 335. 


3 1 ç6 U. S. 3 q6 , 
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stances eonnected with the transaction to ascertain its real 
nature.” 1 Viewed in this broad way, the advantage to the 
retailer was held to be of secondary importance when çom- 
pared to the evil of the combination. 

In the Standard Oil case, the Chief Justice reviewed the 
transition which had taken place. 2 Sînce the fear of en- 
hancement of price was the cause of législation, those acts 
which brought this about were prohibited. But witl 
changed économie conditions, these same acts might fc 
renderecl harmless. It was, therefore, necessary to cou- 
sider the conditions surrounding acts, in order to détermine 
whether they unreasonably restrained trade, and brought 
about that condition which it was the purpose of the légis¬ 
lation to prohibit. 3 

In conformity with this view, the Court reiterated, in 
the Union Pacific case, the doctrine already announced, 
putting aside as unimportant the particular acts done. 0* 
the contrary, “ it is the scope of such combinations, and 
their power to suppress or stifle compétition or create 
monopoly which déterminé the applicability of the act.” 

In the Reading case, the Court laid down its decree with 
great definiteness. It clearly emphasized the importance 
of the unity of the arrangement to the détriment of the 
particular acts done. 

It is not essential that these contracts considered singly be 
unlawful as in restraint of trade. So considered, they may be 
wholly innocent. Even acts absolutely lawful may be stepsii 
a criminal plot. But a sériés of such contracts, if the result 
of a concerted plan or plot between the défendants to thereby 
secure control of the sale of the independent coal în the 
markets of other States, and thereby suppress compétition in 

'aïs U. S. 266. « 22 i U. S. sS. 

* Cf. the Joint Traffic case, 171 U. S. 571. 
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prîces between their own output and that of the in dépendent 
operators, would corne plainly within the ternis of the statute, 
and as parts of the scheme or plot would be unlawfuh 1 

And lastly, in the Patten cotton-corner case, the policy 
w as taken for granted. The Court dismissed with short 
notice the argument that the eonspiracy only aflfected 
brokers, and not Interstate commerce, with the words : 

It hardly needs the statement that the character and effect 
of a eonspiracy is not to be judged by dismembering it and 
viewing its separate parts, but only by looking at at as a whole. 2 

This, then, embodies the présent policy of the govem- 
ment* The Court was forced to abandon as impracticable 
its original conception, that certain acts and practices were 
to be prohibited* The questions presented to it were of too 
complex a nature to permit of any sucli simple doctrine; 
and to meet adequately cases which very evidently were 
intended to fall under the ban of the law, a broader policy 
was necessary. 

But echoes of the discarded doctrine still are heard The 
LaFollette bill of January 30, 1912, 3 and the Stanley meas- 
ure 4 of the same year both enumerated a sériés of acts 
which they prohibited. It may well be that this conception 
will dominate the policy of the government. in the future. 
This is the more probable in view of the fact that the 
"seven sister ” acts, passed in the State of New Jersey, on 
February igth, 1913, and said to etnbody the views of 
President Wilson, contain an énumération of spécifie acts 

'Déc. 16, 1912. a Jan. 6 , 1913* 

1 Congr. Rec. , Ô2nd Congr., 2tid sess., s. 4931. 

Rept *, no. 1127, 62nd Congr, , 2 nû sess. 
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whîch, if doue by “ agreements between corporations, lirais 
or persons,” constitute a trust and are prohibited. 1 


1 he pohcy in regard to the classification of mono polies 

In 1890, Congress rejected ail schemes of classification 
of monopolies, save only that indispensable one, the différ¬ 
entiation of local and interstate commerce, This classifi¬ 
cation was made, not for économie reasons, but for legal 
ones. By the Constitution, Congress had no power over 
intrastate commerce, but only over that between the States 
or with a foreign country. By the wording of the act, 
“ every contract, combination in the form of trust or other- 
wise or conspiracy, in restraint of trade or commerce among 
the several States or with foreign nations,” was declared 


1 State of New Jersey , chapter 13* laws of 1913, 

A trust is a combination or agreement between corporations, firms 
or persons, any two or more of them, for the following purposes, and 
such trust is hereby declared to be illégal and mdictable: 

(1) To create or carry out restrictions in trade or to acquire a 
monopoly, eïther in intrastate or interstate business or commerce. 

(2) lo limit or reduce the production or increase the price of mer- 
chandise or of any commodïty. 

(3) To prevent compétition in manufacturing p making, transporting, 
selling and purchasing of merchandise, produce or any commodily, 

(4) To fix at any standard or figure, whereby its price to the public 
or consumer shalî in any manner be controlîed, any article or conr 
modity or merchandise, produce or commerce intended for sale, use or 
consumption in this State or elsewhere, 

(s) To make any agreement by which they directly or indirectly pre* 
clude a free and unrestricted compétition among themselves, or any pur* 
chaser or consumera, in the sale or transportation of any article or tom* 
modity, either by pooling, wîthholding from the market or selling ata 
fixed price, or in any other manner by which the price might be afïected, 

(6) To make any secret oral agreement or arrive at an understanding 
witliout express agreement by which they directly or mdirectly preclude 
a free and unrestricted compétition among themselves, or any purchaser 
or consumer, in the sale or transportation of any article, either by pool* 
ing, witliholding from the market, or selling at a fïxed price, or in any 
other manner by which the price might be afïected. 
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illégal- Certainly, here was no classification of combina- 
tions ? or seeming chance to deduce a classification. 

In tact, in reaching the above wording, Congress specifi- 
cally refused to consider certain proposed classifications, 
It rejected the plan to exclude combinations of labor from 
the general prohibitions; It refused to make any distinction 
between combinations of industry and those of transpor¬ 
tation; and it failed to agréé on the proposai that these be 
adjudged as to their rates on a standard of justice and rea- 
sonableness, 

The distinction between Interstate commerce and that 
within a state, was broadened by the Suprême Court in the 
Kcîght case. Àfter deciding that “ the power to regulate 
commerce . . . is a power independent of the power to 
suppress monopoly and that Congress had not the latter 
power and could only suppress monopoly incidentally In its 
régulation of Interstate commerce, the Court decided that a 
monopoly of manufacturing lay beyond the power of Con¬ 
gress, The Court even went further than this. “ No dis¬ 
tinction, ” 2 it said, Sf is more popular fo the common mind, 
or more clearly expressed in économie and political liter- 
ature, than that between manufacture and commerce." It 
was on the ground that this distinction marked the différ¬ 
ence between local and Interstate trade, that the case was 
decided, The Court was not satisfied with tlie legal dis¬ 
tinction; it attempted to justify it on économie grounds. 

In the Debs case T while justifying îts condamnation of a 
combination of labor on other grounds than that of the 
Sherman act the Suprême Court stïll declared that ît found 
no fault with the decision of the circuit court which had 
held this combination to fail under the ban of the act. 

The next classification which the Court was called upon 
to décidé was that between railroads and commercial in- 


1 156 U. S. 12, 


3 156 U. S, 14. 
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dustry. In the Freight Association case, the Court was 
asked to déclaré that the business of railroading was so 
fundamentally different from that of trade, that the act 
could not be held to apply to ît While admitting certain 
of these distinctions, and the more public nature of the 
former than the latter, still, the Court refused to make the 
desired classification. “ The language of the act,” 1 it de- 
cided, “ includes every contract, combination in the form 0 f 
trust or otherwise, or conspiracy, in restraînt of trade or 
commerce among the several States or with foreign na¬ 
tions. And ît went on to say that these contracts need not 
be in the form of trusts, placing great emphasis on the 
words, “ or otherwise,” and concluding that “ ail combina¬ 
tions which are in restraînt of trade, or commerce are pro- 
hibited, whether in the form of trusts, or in any other form 
whatever.” 2 

This decision would seem to leave no loophole of escape 
for any combination of any sort. But the Court soon 
showed that its original distinction between local and inter 
state commerce was still valid. In the Hopkins case, it de- 
cided that this différence was illustrated by that between a 
facility to commerce and commerce. On the ground that 
the former is a service performed and paid for, not directly 
connected with interstate commerce, the Court declared 
legal the Kansas City Live Stock Exchange. In order te 
leave no doubt of this distinction, the Court dted other 
combinations which would be valid under the act. Ex¬ 
amples of such are: 

An agreement among the land owners along the line not 
to lease their lands for less than a certain sum, even though 
cattle, when transported long distances by rail, require rest, 
food and water, and must be taken from the car and put in 

1 166 U. S. 312. 


! 166 U. S. 326. 
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pens to give them these accommodations. This would hold 
even if the lands, or sonie of them, were necessary for use 
in furnishing the cattle wïth suitable accommodations. 

An agreement between the dealers in corn at some station 
along the line of the road not to sell it below a certain price, 
because the cattle must hâve corn for food. Or an agréé- 
ment among the men not to perform the service of watermg 
îhe cattle for less than a certain compensation* 

An agreement between the builders of cattle cars not to 
build them under a certain price, even though the efïect 
might be to mcrease the price of transportation of cattle 
between the States. 

An agreement among cattle drivers not to drive tlie cattle 
aftertheir arrivai at the railroad depot at the place of their 
destination to the cattle yards where they were to be sold, 
for less than a minimum charge. 

An agreement among themselves by locomotive engï- 
neers, firemen, or trainmen engagée! in the service of an 
Interstate railroad, not to work for less than a certain 
named compensation, even though the cost of transporting 
Interstate freïght would be thereby enhanced* 

The theory underlying this classification was stated as 
being that t( their efifect is either indirect or else they relate 
to charges for the use of facilitées furnîshedA 1 Charges 
for facilities furnished, then, were held to be essentially dif¬ 
ferent from charges made in the course of Interstate com¬ 
merce, and this différence exempted the first charges from 
the ban of the Sherman act. 

In the Anderson case, the Court, to some extent, reiter- 
ated and broadened this distinction. It now decided that 
the agreement was not entered into to regulate Interstate 
commerce, but the business in which the parties were en- 


1 171 U. S* 594* 
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gagecl 1 Thîs classification was again held to be valid, and the : 
distinction between such an agreement and one to régulai > « 
Interstate commerce was deemed sufficient to permit of their 1 
différentiation. In the Hopkins case, the Court rested its 1 
decision on the fact that the business of the défendants was 1 
not Interstate commerce ; in the Anderson case, it negiected 1 
thîs fact, and said that even if the business were Interstate 
commerce, still, because the agreement régulated the busf 
ness itself, and not Interstate commerce, as a whole, itdid 
not fall within the seope o£ the law. 

The classification annoonced then, may be ïnterpreted 
that between interstate commerce in general, and a local 
business in particular; as that restraint which affects other 
businesses, and that which affects only one business. In i 
the first case, the restraint on interstate commerce was 
direct; în the second, it was indirect and incidental. 

From now on, however, the Court refused ta sanction 
classification of any sort. Anticipâting a little, in the 
Standard O il case, the Court very defmitely stated that ife 
distinction in the Knight case was an unsound one. Re- 
ferring to this case, the Chief Justice then said: 


The view, however, which the argument takes of that case, 
and the arguments based upon that view, hâve been so re- 
peatedly pressed upon thîs court in connection with the inter¬ 
prétation and enforcement of the anti-trust act, and hâve been 
so necessarily and expressly decided to be unsound as to cause 
the contentions to be plainly foreclosed and to require no ex* 
press notice. 2 


In the Connolly case, 3 the Court was called upon to ex- 

1 171 U. S. 616. ‘‘The eflfeet of îts formation and enforcement upon 
Interstate trade or commerce is in any event bnt indirect and incidental 
and not îts pnrpose and objectA 
>221 U. S. 68* 


*184 U. S, 540. 
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amine the validity of a statute of the State of Illinois, which 
leclared invalid ail combinations, excepting those in the in¬ 
dustries of stockraising and agriculture, This classification 
the Court declared to be unreasonabie and arbitrary, and 
despite its récognition of the necessity of classification in 
the niaking of the laws, it declared the eut ire act unconsth 
tutional on this account. 

In the Northern Securities case, the Court was asked to 
make a classification excluding that corporation from the 
ban of the act, This was on the ground that the Company 
legally held the stocks of the two railroads, and that it was 
vvithin the rights granted to it by its State charter. But no 
such classification was recognized; State law was subser- 
vient to fédéral law, and this form of combination, also, 
was covered by the act. 

The Court went even further in the case of Loewe v. 
Lawler. At this time it refused to consider the validity of 
any sort of classification whatsoever. ït swept away ail 
distinctions of the kinds of obstructions placed on Interstate 
commerce, whether physical or otherwise. It answered 
the argument that the trade union was not itself engaged 
in Interstate commerce, by asserting that ff the act made no 
distinction between classes, and that every obstruction was 
illégal/’ And it réitérât ed that the act “ prohibits any com¬ 
bination whatever to secure action which essentially ob- 
strncts the free flow of commerce between the States or re¬ 
stricts, in that regard, the liberty of a trader to engage in 
business.” 1 

In this connection it is well to note the repeated efforts 

J From Justice Holmes 1 dissenting opinion in the Northern Securities 
«se, which was based on the opinion that extraneous restreint only was 
included in the Sherman act, it is to be inferred that the Court at that 
time held that not only extraneous, but also subjective restramts, were 
forbidden. Àt this time, however, thé point was not clearly set forth 
by the Court. 
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which hâve been made in Congress to exclude combinations 
of labor from inclusion under the act As noted above, the 
attempt was first made in 1890. Again, in 1900, the amend- 
ment that “ Nothing in thîs act shall be so construed as tr, 
apply to trade unions or other labor orgamzations, organ 
ized for the purpose of régulâting wages, hours of labor, 
or other conditions under which labor is performed/ was 
carried in the House by a vote of 260 to 8, and was de- 
feated in the Senate, not on its own merits, but in conjÉffl 
tion with other amendments. It is a matter of spéculation 
how the Senate woutd hâve voted on the amendment by 
itself, Again, in the Sundry Civil Appropriations bill of 
1913, 1 a measure passed both houses refusing funds fertile 
prosecution of labor organizations, only to be vetoed by 
President Taft. Thus, despite detennîned efforts, the polie 
dominating the govermnent has been to allow no such clas¬ 
sification. 2 

1 Congr . Rec Ô2nd Congr., 3rd sess, H* R, 28775, 

2 In the first session of the 63rd Congress, the Sundry Civil Appro- 
prîations bill (H. R, 2441) was passed by both Houses, Afterappropria 
atïng moncy for the enforcement of the anti-trust laws, this bill went on: 

Provided, however, that no part of this money shall be spent in t k 
prosecution of any organization or ïndividual for ente ring intoanycotn 
bination or agreement having in view the increasing of wages, shorteu- 
ing of hours or betterîng the conditions of labor, or for any act donc in 
furtherance thereof, not In itseIf unlàwfuh Frovîded, furthér, that no 
part of thîs appropriation shall be expended for the prosecution of pro- 
ducers of farm products and associations of farmers who coopérât?and 
organîze in an effort to and for the purpose to obtain and maintain a 
fair and reasonable price for their products/* 

President Wilson signed this bill on June 23, 1913, adding, however, 
a statement to explain his action (New York Times , June 24, 1913}: 

* * I hâve signed this bill because I can do so without in fact Iimiting the 
opportunity or the power of the Department of Justice to prosecute vio¬ 
lations of the ïaw, by whomsoever committed* 

" I f 1 could hâve separated from the rest of the bill the item which 
authorized the expenditure by the Department of Justice of a spécial 
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The manufacture of proprietary medicines under a secret 
process was held, in the Dr. Miles Medical Company case, 
not to warrant a classification which excluded the défend¬ 
ant from the ban of the law. Again, it was held that no 
classification was possible whereby restrictions of trade 
conld be permitted. 

In the Standard O il case, the Court took up another pos¬ 
sible aspect of classification, and declared that no distinction 
between restraints on self, and restraints on others, was 
permitted. 

The context manifests that the statute was drawn in the light 
of the existing practical conception of the law of restraint of 
trade, because it groups as within that class, not only contracts 
which were in restraint of trade in the subjective sense but ail 
contracts or acts which theoretically were attempts to monopo- 
üzc, yet which in practice hâve corne to be considered as in 
restraint o£ trade in a broad sensed 

This meant that a combination which régulated only 
itself was equally as liable as that which regulated others— 

sum of $300,000 for the prosecution of violations of the anti-trust law, ï 
wouid bave vetoed that item, because it places upon the expenditure a 
limitation which îs, in my opinion, un justifiable in eharacter and prin- 
ciple. But I couïd not separate it. I do not understand that the limi¬ 
tation was intended as either an amendment or interprétation of the 
anti-trust law, but merely as an expression of the opinion of Congress— 
avery emphatic opinion, backed by an overwhelming majority of the 
House of Représentatives and a large majority of the Senate, but not 
intended to touch anything but the expenditure of a single small addi¬ 
tion al fond. 

“I can assure the country that this item will neither limit nor in any 
way embarrass the actions of the Department of Justice, Other appro¬ 
priations suppiy the department with abundant fundsto enfonce the law. 
The law will be interpreted, in the détermination of what the depart¬ 
ment should do, by independent, and I h ope impartial, judgments as to 
the true and just meaning of substantive statutes of the United States. 1 ' 

'221 U. S. 59. 
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that no such distinction could save a combination from the 
effect of the act As such, it reverses the decisions in the 
live-stock cases. The classification there adopted, by the 
cumulative evîdence here presented, may now be eonsid- 
ered to be definitely rejected. 

Again, in the Union Pacific case, the Court further ex- 
tended its doctrine that any condition whereby natural com¬ 
pétition was suppressed, fell within the act 


Nor do we think it can make any différence that instead of 
resort ing to a holding company, as was done in the Northern 
Securities case, the controlling interest in the stock of one cor¬ 
poration is transferrcd to the other, The domination and 
control, and the power to suppress compétition, are acquired 
in the one case no less than in the other, and the resulting mis- 
chief, at which the statute was aimed, is equally effective 
whichever form is adopted* The statute in its terms embraces 
every contra et or combination, in form of trust or otherwisç 
or conspiracy in restraint of trade or commerce. This court 
bas repeatedly heîd this general phraseology embraces ail 
forms of combination, old and new, 1 


In these words, the Court refused to accédé to a dassifh 
cation of monopolies, whereby the holding of the stock of 
one corporation by another, rend ered valid the resulting 
monopoly, 

Lastly, in the Pat te n case, the Court revers ed the ruüng 
of the circuit court, “ that the conspiracy does not belong 
to the class in which the members are engaged in Interstate 
trade or commerce and agréé to suppress compétition among 
themselves,” and declared that the ruling could not be sus- 
tai ned r because the act 

îs not confined to voluntary restraints, as where persons en¬ 
gaged in Interstate trade or commerce agréé to suppress com- 


Dec. 2, 1912. 
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pétition among tliemselves, but inciudes as well invoïuntary 
restraints, as where persons not so engaged conspire to compeî 
action by others, or to create artifieial conditions, which neces- 
sarily iinpede or burden the due course of such trade or com¬ 
merce or restrict the commun liberty to engage therein. 1 

Once more, then, the Court refused to permit a classifica¬ 
tion which might éxclude a combination from the prohibi¬ 
tion of the act 

It is clear, then, that 110 classification except that bètween 
Interstate and local commerce has ever been permitted 
The change cornes in the meaning of these terms; during 
the decade, 1890 to 1900, local commerce was expandcd 
to include as much as possible; since then, the interstate 
aspect of ail commerce has been more and more recognized, 
and the tendency is to regard al! commerce as of this 
nature. 

Every class of combination is to-day included. The im¬ 
portance of întrastate combinations is minimized. The 
Court has succès s ively interpreted the act to include pools, 
railroads, labor combinations, holding companies and cor- 
porate holdings of stock, and even individuels. Every form 
which can be invented, constitutmg a monopoly or restraint 
ot interstate commerce, îs comprehended in the prohibition, 
and practïcaîly ail commerce is regarded as interstate. 

For a classification we hâve to look, not to the kind of 
monopoly, but to the kind of restraint of trade. 

The standard which should be applied in festin g the tegality 
of. a restraint of trade 

AU speakers in the Senate agreed as to the evil of re¬ 
straint of trade. The manner of determinïng its existence, 
however, was left to the judgment of the courts. Only 


Jan* 6, 1913. 
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Senator Sherman stated the fundamental test to be the 
public good, 1 and he hoped for a liberal interprétation from 
the Courts. 2 3 

The Suprême Court, however, neglected the test of public 
welfare; Iargely, no doubt, because of the difficulty ot de- 
ciding what restraints did or did not, bring about this end. 
The final results of the législation were of concern to Con- 
gress, not to itself. Instead, it proposed the easier and more 
immédiate test of direct or indirect restraint. This was the 
test applied in the Knight case.® Such acts as directly 
restramed Interstate commerce were declared unlawful ; but 
on the ground that every contract in sonie manner might be 
interpreted to affect interstate commerce, those which did 
so oniÿ indirectly and incidentaily were held to be valid 
The arbitrary line of distinction between contracts which 
directly affected commerce, and those which mterposed a 
step, no matter how necessary the effect, was drawn, Under 
this distinction, the interposition of the manufacture of 
sugar, between the contract and the entry of sugar into 
commerce, was the deciding condition. 

The decision in the Freight Association case was based 
on the fact that “ there cari be no doubt that its direct, lm- 


1 Congr. Record , i8go, vol. xxi, p. 2462. 

“Ali trade and commerce, ail agreements and arrangements, al! 
struggles for money or property, mu s t be governed by the universal 
law that the public good must be the test for ail.” 


Ibid., p. 2460. I admit that it ïs difficult to define in legal lan- 
guage the précisé line between law fui and unlawful combinations. This 
must be left for the courts to décidé in each particular case. 

3 156 U. S. 12. “ Doubtless the powcr to control the manufacturée! 

a given thing involves in a certain sense the control of its disposition, 
but thîs is secondary and not the primary sense; and although the exer¬ 
cise of that power may resuit in bringïng tire operation of commerce 
into play, it does not control it, and affects it only incidentaily and in¬ 
duré et Iy. 
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médiate and necessary effect is to put a restraint upon trade 
or commerce as described in the act. JJ 1 In this decision, 
the question whether a restraint was reasonable or not was 
defînitely rejected as irrelevant, on the ground that both 
^vere known to the common law, and that the statute evi- 
dently included both. In proof of the correctness of this 
view, the diffictüties of deciding whether a certain contract 
was reasonable or not were held to be so formidable, that 
Congress migfat “ hâve deliberately decided to prohibit ail 
agreeinents and combinations in restraint of trade or com¬ 
merce, regardless of the question whether such agreements 
were reasonable or the reverse/' 2 
In the Hopkins case, for the first time the desirability of 
the use of reason was admitted.* Yet reasonableness can- 
not be said to hâve been made the test of the contract This 
test was slill held to liave been the direct or indirect effect 
upon interstate commerce ; but it was held that reason must 
be used in deciding under which head a given restraint be- 


krnged, However, the use of reason in the decision whether 
a contract had a direct or indirect effect, seems to free it 
from the necessity of clinging to the question whether an 
effect is direct, or whether there is an interposed effect 
In its next case, Anderson v, United States, the Court 
again used reason in its decision. It held that the contract 
“properly and fairly ** regulated the transaction of the 
business. For these words might well be suhstituted the 
word H reasonably Jî . Makîng this the basis of its decision, 
itstill held, however, that it was the indirect relation of the 


1 166 U. S. 341-2. *x66 U. S. 335 - 

U. S. 6go, “The Act of Congress must liave a reasonable con¬ 
struction or cl se there would scarcely be an agreement or contract 
aracng business men that could not be said to have T indirectly or re- 
motely, sorne bearing upon Interstate commerce and possibly to re- 
strain it.” 
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combination to Interstate commerce which was the 
test. 1 


[ 3/4 

su preme 


That the use of reason in the decision of the direct or j n . 
direct effect of a contract, and not the reasonableness of the 
contract was the criterion, was forcibly insisted on in the 
Addyston case. The test of validity of a contract was défi 
nitely stated as being 


wliere the naturel and direct effect of such a contract will be 
when carried out, to directly, and not as a mere incident to 
other and innocent purposes, regulate to any substantia! ex- 
tent, interstate commerce. 3 


Evidently, the application o£ this rule required reason on 
the part of the Court. And yet, the Court agreed with 
Jtidge Taft s decision that the reasonableness of the charges 
of the combination was beside the question, adding that 

its tendency was certainly to give défendants the power 
to charge unreasonable prices, had they chosen to do so”. ! 
The case was decided on the finding of the Court that the 
combination constituted a direct and necessary restraint 
upon interstate commerce. 

In the Bernent case, which involved the continuation of 
a patent monopoly, the Court said, » it is true that it bas 
been decided by this Court that the [Sherman] act included 
any restraint of commerce whether reasonable or unreason¬ 
able. But it then explained that the act did not refer to 
those restraints arising from " reasonable and legal ” con- 

1 I? 1 U. S. 615. “ Where the subject matter of the agreement did 

not directiy relate to and act upon and cmhrace interstate commerce, 
and where the undisputed facts clearly show that the purpose of the 
agreement was not to regulate, obstruct or restrain that commerce, but 
that It was entered into with the object of properly and fairly regulatinf 
the transaction of the business. . , Y* 

3 175 U. S. 238. 

* 186 U. S. 92. 


’ 175 U. S. 238. 
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dirions imposed by the owner of a patent. Thus, the ad¬ 
judication of a restraint, despi te the spécifie déniai by the 
Court, was made to rest on its reasonableness and legal ity. 

Again, in the case of Montagne v. Lowry, the Court, 
whlle holding that the contraet directly restrained trade, 
condetnned the ter ms of membership of the combination as 
being arbitrary. Here, then, we find a condamnation of 
the un reasonableness of the contraet. But that the Court 
still eltmg to its criterion of direct or indirect, however 
much its decision to which of these classes a contraet be- 
longed was based on reason, is further shown by its dicta 
in the Northern Securities case, 1 and the Loewe v. Lawlor 
case 2 

President Roosevelt, in the meantime, had arrived at the 
conclusion that the criterion of monopoly developed by the 
Court was on a wrong basis* 

It lias been a misfortüne [he wrote] that the national laws 
on this subject hâve hitherto been of a négative or prohibitive 
rather than an affirmative krad, and still more that they liave 
in part sought to prohihit what could not be eflfectively pro- 
hibited, and hâve in part in their prohibitions confounded what 
should be allowed and what should not be allowed. It îs gen- 
eralîy nseless to try to prohibit ail restraint on compétition, 
whether this restraint be reasonable or unreasonable ; and 
where it is not useless it is generally hurtfuL 3 

Shortly after, the doctrine of reasonableness was clearly 
applied by the Administration in its decision not to bring a 

1 193 U. S. 331 ♦ “That the act is not limited to restraïnts of Inter¬ 
state and international trade or commerce that are unreasonable in their 
nature, but embraces ail direct restraînts imposed by any combination, 
conspiracy or monopoly upon such trade or commerce. ’ ' 

3 208 U. S. 293. “ The act prohibits any combination whatever to 

secure action which essentially obstructs the free flow of commerce/' 

^Atinual Message, Dec. 5, ig05* 
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suit against the International Harvester Company. Tliis 
decision was based on the fact that the company had done 
nothing în unreasonable restraïnt of trade. 1 As early as 
1906, then, the classification of reasonable or unreasonable 
restraïnt was adopted in the Administration policy and thus 
affected the policy of the general government. 

Iwo years later, in his annual message of 1907, Presi¬ 
dent Roosevelt repeated that the law was not in harmony 
with actual conditions. “ It should be so amended,” he 
urged, as to forbid only the kind of combination which 
does harm to the general public,” and he explained the cri- 
teria which he proposed as follows : 

Among the points to be aimed at should be the prohibition 
of unhealthy compétition, such as by rendering service at an 
actual loss for the purpose of crushing out compétition, the 
prévention of inflation of capital, and the prohibition of a cor- 
poration’s making exclusive trade with itself a condition of 
having any trade with itself. Reasonable agreements between, 
or combinations of, corporations should-be permitted, provided 
they are first submitted to, and approved by, some appointed 
government body. 

In accord with this doctrine, the policy of the Suprême 
Court was further liberated in 1908, in its decision in the 
Shawnee Compress case. Although it stîll made much of 
the question of the directness of the restraïnt, 2 stîll it af- 
firmed that the principle goveming the contract was that 
the restraïnt upon one of the parties must not be greater 
than protection to the other party requires.” 2 

While there is no mistaking the fact that the application 

1 Supra, p. 82. 

*20Q U. S. 434. The Court reïterated that “it has been decided that 
not only unreasonable but ali direct restraints are probibited.” 

*209 U. S. 435 - 6 - 
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of this principle required the use o£ reason, it cannot be said 
that the Court at this time defmitely adopted this standard. 

president Tait more cautions than bis predecessor, y et 
showed the inadequacy of the test of the directness of the 
restraint. 1 In a careful analysis of the Suprême Court de¬ 
cisions, be came to the conclusion that while they had re- 
lused to read the word “ reasonable ” into the statut e, their 
distinction between direct and indirect restraint s accom- 
plished the same purpose of excluding the many minor and 
reasonable contracts which were not intended to be in- 
duded. But later, he condemned the suggestion that the 
power of deciding whether or not a contract were reason¬ 
able should be left to the courts, since it woukl lead to in- 
consistent decisions, and would give them a power “ ap- 
proaehing the arbitraty/ 1 His own suggestion of fédéral 
incorporation and régulation, howevér, seems to demand 
the exercise of reascn to the greatest possible extent ? and 
thereby points the way for the future. 

Hereafter, it is interesting to note, the Court broke away 
from ail considération of the M direct or indirect ” effect of 
contracts. In its next important decision, the Dr. Miles 
Medical Co. case, these words were not even mentioned. 
In fact, the changed attitude of the Court was clearly 
shown by Justice Hughes, 

With respect to contracts in restraint of trade, the earlier 
doctrine of the common law bas been substantially modified 
in adaptation to modem conditions. But the public in ter est 
is still the first considération. To sustain the restraint, it 
must be found to be reasonable both with respect to the public 
and to the parties, and that it is limited to what is f airly neces- 
sary, in the circumstances of the particular case, for the pro¬ 
tection of the covenantee. Otherwise, restraints of trade are 
void as against public policy. 2 

5 January 7, 1910, El. R . Doc. 484 ► 61 st Congr., snd sess. 

1 220 U. S. 406. 
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In this sentence is clearly enundated for the first finie 
the statement that the reasonableness of the contract, i n 
respect to the parties concerned and the public welfare, h 
the critenon whereby a contract should be judged. More 
than this : former standards are definitely discarded as ob¬ 
solète. Justice Holmes, in a dissenting opinion, stated this 
point admirably, 

rhere is no s ta tu te covering the case; there is no body 0 f 
precedent that by inéluctable logic requires the conclusion io 
wliich the Court has corne. The conclusion is reached by ex- 
tendmg a certain conception of public policy to a new sphere. 1 

I he confirma tory evidence that a new doctrine of meas- 
urement of a contract or combination was adopted seems 
scarcely necessary. And yet the fact was denied in the 
Standard Oil decision by Chief Justice White. In this case 
by a process of independent thought, he came to the con¬ 
clusion that the only possible criterion to apply to com¬ 
binations was that of “ reason His argument was 

2 220 U* S. 4IL 

! 23i U. S. 60. “ And as the contracts or acts embraced in the pro¬ 
vision were not expressly defined, since the énumération addressed it- 
self simply to classes of acts, those classes being broad enciigh to em- 
brace every conceivable contract or combination which could be made 
concermng trade or commerce or the subjects of such commerce, and 
thus caused any act done by any of the enumerated methods any- 
where in the whole field of human activity to be illégal if in restrainloi 
trade, it mevxtably follows that the provision necessarily called for the 
exercise of judgment which required that some standard should be re- 
sorted to for the purpose of determining whèther the prohibitions con- 
tained in the statute had or had not in any gïven case been violated. 
thus not specifying, but indubitably contemplating and requiring a 
standard, it follows that it was intended that the standard of rcasoa 
winch had been applied at the common law and in this country in deal- 
mg with subjects of the character embraced by the statute, was in- 
tended to be the mcasure used for the purpose of determining whether 
m a gtven case a particular act had or had notbrought about the wrong 
against which the statute provided. JÏ 
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that the statute was drawn up in the light of économie 
conditions ; that it was broad in its classifications ; and that 
judgment was thereforc necessary in its application. The 
standard to be inferred, noue being- named, was conse- 
quently the standard of reason. Moreover, the Chief Jus¬ 
tice later contended that “ reason ” had always been the 
standard ; that it was only by separating certain statements 
front the whole context that the opposite could be main- 
tained; and that, in conséquence, his announcement was 
not as revolutionary as it appeared. 

This standard of reasonableness was reaffirmed in the 
American Tobacco Company case, in even more positive 
language. “ The soundness of the rule that the statute 
should receive a reasonable construction, aft'er further 
mature deliberation, we see no reason to doubt.” 1 And 
again, the Chief Justice insisted that he did not départ from 
any previous decision. That there is much justification for 
this view is undoubted. But there is also évidence to show 
that a change of the test for the legality of a restraint lias 
taken place. 

But the direetness of the restraint has not been com- 
pletely superseded, as was shown in the Patten case, The 
défendants insisted that the restraint, if any, was at most 
an indirect one. But to this Mr. Justice Vandeventer re- 
fused to accédé. And after explaining the nature of a 
corner in cotton, he decided that 

We regard it as altogether plain that by its necessary oper¬ 
ation it would directly and materially impede and burden the 
due course of trade and commerce among the States and there- 
fore inflict upon the public the injuries which the anti-trust 
act îs designed to prevent. 


1 221 U. S. 180. 
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1 he conclusion arrived at in this study is that there W 
becn,a graduai and continuons increase in the use of " rea 
son in the détermination of the validity of the restais 
t seems clear that at iïrst this question centred about the 
inévitable resuit of the contract: when this was primarilv 
to restram tracle, the contract was nullilied. The next sten 
was the use of reason in deciding whether the effect of the 
contract was a direct or an indirect restraint. The présent 
policy is considered to be that the inevitableness of the re 
straint is held subordinate to its reasonableness, in regard 
to the public and the covenantees* 

Ihis opinion is held despite Chief Justice VVhite’s arm- 
ment that there is no substantial différence between the test 
o reason, and the test of directness applied with reason 
especially m view of the reasonableness of the decisions 
wh,ch applied the directness of the restraint. That the two 
o ten coïncide, does not render them identical. For when 
t le directness of the restraint is regarded as due to its 
necessity, and the reasonableness of the restraint is jud*ed 
wit 1 reference to its equity in regard to public and individ- 
ual weltare, the différence is fundamental. 


Conclusions \ 

A summary of the government policies in regard to these 
questions leads to the following conclusions: 

Monopoly is regarded as necessarily an evil. Free com¬ 
pétition is the law which must govern ail industry. The 
reasons for the formation of combinations are entirely 
anti-social ; that is, combinations are created solely for the 
sake of preventmg compétition and securing a monopoly. 

Jn the condensation of monopolies the single acts of 
coi1 ni nations, taken by themselves, are disregarded. The 
cga ity of the acts, judged singly, does not render legal 
the combination in its entirety. The evil is inhérent in the 
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création of so large a combination as to be a monopoly. 
Moreover, ail classification of monopolies, made with a 
view to render sonie monopoly, through its particular kind 
of business, or through the form in which ît is embodied, 
immune from prohibition, is forbidden. Àll monopolies, 
of whatever kind or form, are to-day included under the 
act 

The only classification which is permitted is in the kind 
of restraint of trade. When this, in the judgment of the 
Court, is unreasonable, in respect to the parties involved 
and the public welfare, it is prohibited. Only those kinds 
of restraint which, in these respects, are reasonable, are 
permitted. 

In this connection it is mteresting to note that since the 
adoption of this criterion by the Suprême Court, no re¬ 
straint has ever been consîdered a reasonable one: the 
Court has never specifically declared a contract to be in re¬ 
straint of trade, and yet of so reasonable a character that 
it has permitted it. The significance of this, however, mus t 
not be overestimatech The Court may décidé only those 
cases brought before it; and it simply means that its judg- 
ment thus far has been in accord with the Department of 
Justice, which brought the case before it to décidé. 1 

It is for this reason that the policy of the Administration 
has been of importance. While there are few data 3 by 
which this may be judged, it is yet fairly clear that the rea- 
sonableness of many contracta and combinations has been 
judged favorably in the past. 

■À few cases hâve been ïnstituted by private parties, with a view to 
recovering alleged damages. These, however, are exceptional, and 
affect the truth of the above State ment only in a minor degree. 

s The fact that suits against many combinations hâve not been insti¬ 
tuted by the government furmshes confirmatory evidence of a négative 
character, 
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The validity of ail contrats, then, dépends on their con- 
forming to the standard of reasonableness, in regard both 
to the covenantees and the general public; and this reason- 
ableness is subject to the judgment, first, of the Administra¬ 
tion, including the President and the Attorney-General, and 
second, of the Suprême Court. 

Part II 

In part two are considcred those policies of the govern- 
ment more directly concerned with the methods by which 
monopolies should be treated. These are four in huniber : 

First, the policy in regard to the State or national scope 
of the trust problera 

Second, the method by which prices should be fixed. 

I hird, the relation of large size to monopoly. 

Fourth, the policy in regard to the enforcement of pub- 
Ücity. 

The policy in regard to the state or national scope of fkt 
trust prohlem 

Great confidence in the ability of the States to deal with 
the trust problem was shown in the earlier stages of dis¬ 
cussion, and this continued to be a factor even as late as 
1903. 

In passing the Sherman act, Congress was solicitous of 
not takmg away any power from the States, and even con- 
sidered an amendment to the effect that “ Nothing in tliis 
act shall be deemed or held to impair the powers of the sev- 
eral States in respect of any matters in this act inentioned.’' 1 
It îs significant that this part of the amendment was 11ever 
questioned, and that it was rejected only because it was 
proposed in conjunction with certain other features which 
were objected to. 

' Congr. 1890, vol. xxi, p, 5950. 
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The bounding of the national power was thus left to the 
courts, which in the beginning foliowed the general opin¬ 
ion then carrent 

In the Knight case, the Suprême Court took the nar- 
rowest view of the trust question as a national one, evi- 
dently believing that the States could and would fil! în the 
gaps. One of its reasons for not nullifying this combination 
was that if it extended the national power to combinations 
of production, ïf comparatively little of business operations 
and afifaîrs would be left for state control and it asserted 
that Congress did not attempt “ to make criminal the acts 
of persons in the acquisition and control of property which 
the States of thcir résidence or création sanctioned or per- 
mitted.” 

This view was fuither endorsed by President Cleveland. 
In his annual message of December 7, 1896, after noting 
the increase of combinations, and the widespread al arm, he 
sait! : 3 

If the insufficiencies of existing law can be remedîed by 
further législation, it should be done, The fact must be recog- 
fized, however, that ail fédéral législation on this subject may 
fai! short of its purpose because of inhérent obstacles and also 
hccause of the complex character of our governmental System, 
which, while making the fédéral authority suprême within its 
sphere, has carefully limited that spliere by metes and bounds 
that cannot be transgressed. The decision of our highest 
court on this précisé question renders it quite doubtful whether 
the evils of trusts and monopolies can be adequately treated 
through fédéral action unïess fhey seek directly and purposely 
to include in theîr objects transportation or intercourse be- 

'15611, S, 16. 

'Richardson: Messages and Paper s of the Presidents , vol* ix, pp. 
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tween States or between the United States and foreign coin, 
tries- 


It does not follow, however, that this is the bmit of the 
remedy that may be applied. Evcn though it may be founj 
that fédéral authority is not broad enough to fully reach the 
case, there can be no doubt of the power of the several States 
to act effectively in the p remise s, and there should be no reasûn 
to doubt their willingness to judiciously exercise such power, 


The Court soon was led, however, in the Freight Asso¬ 
ciation case, into a partial récognition of the national im¬ 
portance of a combination; through the very évident na¬ 
tional scope of railroads, and the similarîty of the effectof 
combinations of railroads and of industrial combinations/ 
it was forced by logic to broaden its views. 

And yet the point was not clearly set forth. The Court 
dwelt at length on the essential différences between rail- 
roads and manufactures, 

À further step in the direction of the local point of view 
was the next to be recorded. In the Hopkins case, an 
agreement among the traders to abîde by certain mies \m 
held to be a local matter. The Court quoted with approva! 
from a decision of Mr. Justice Field, 2 “ should there k 
any gross injustice in the rate of tolls fixed, it would not, 
in otir System of government, remain long uncorrected” 
but, since this would affect Interstate commerce only in- 
directly, it was not a question for the Suprême Court to 
settle, since " whether the charges are reasonable or not is 
a question primariiy of local law 

1 166 U, S, 324. '‘The resalts naturally flowing from a contracter 
combination in restreint of trade or commerce when entered intobya 
maruifacturing or trading company such as above stated wliile difïering 
somewhat from those which may follow a contract to keep up transpor¬ 
tation rates by railroads, are nevertheless of the same nature and kind, 
and the cotitracts thernseîves do not so far differ in theîr nature that 
they may not ail be treated alike and be condemned in common,” 
*$ands v . Manistee Hiver Improvement Co,, 123 U, S. 288-94-5. 
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The fîrst definitive step away from the treatment of the 
trusts as a State question and toward fédéral régulation 
wa s made by President McKinley in his annual message of 
December 5, 1899. 1 Àfter calling attention to the enor- 
mously rapid spread of combination during that year, lie 
stated that Mr + Qeveland’s faith in the ability of the States 
tocope with the problem had been shown to be unfounded, 
and that accordingly it was the duty of Congress so to ex- 
tend the présent law as to make it effective. 

The ürst case in which the Court adopted unequivocally 
the national point of view was that o£ Northern Secondes 
Co. v. United States* The view that the government had 
no right to interfère with the acts of corporations which 
ivere permitted by their State charters was insistently forced 
upon the Court and repeatedly denied* Àgain and again, 

1 It is interesting to note that in New York State [Sénate Document , 
no. 40] the Lexow commission caïled attention ta the in ability of 
the States to deal adequately with the trusts, and observed: 41 It is un- 
fortimate in this aspect of the case that the limitations upon the fédéral 
Power as determined by the United States Suprême Court practically 
annul the force of the so-called ' Sherman anti-trust law * because it is 
dear that fédéral authorîty, in view of the considérations above stated, 
rcoiild be the only jurïsdiction with adéquate power to aflford a complété 
remedy/* And they concluded that ** it is obvions that the fédéral 
courts bave placed so narrow a construction upon the ümits of their 
authority that, in the absence of constitution al amendment little or 
no relief may be expected from that quarter, uni es s the Suprême 
Court of the United States shall greatly modify the conclusions above 
referred to, M 

That this, however, was not yet the accepted policy of the govern* 
ment, is shown by the folio wing extract from the report of the Attorney- 
General, Mr. Griggs, in 1S99; “There is no question of the right and 
power of every State to make and enforce laws in restraint of monopoly; 
that is the normal and proper sphere of State autonorny; while the 
United States, not having been for me d as a government for the régula¬ 
tion of the internai affaîrs and businesses of the States, is limited in its 
authorîty to the régulation of that kind of business described as com¬ 
merce between the States and with foreign nations*" 
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the Court replied to thèse arguments that the régulation of 
Interstate commerce was under the control of the fédéra] 
government ; that Congress had the power to enact, and the 
Court the power to enforce, the laws for its régulation. Al] 
acts of the States in this field were held to be subordinats 
to the acts of Congress. 

The issue was squarely presented and squarely met 
Hereafter, there could be no question that the policy of the 
Suprême Court was to recognize the problem of combina* 
tion as one of national importance and for national treat 
ment 

So far as the Court was concerned, the issue was not 
raised in any subséquent cases. The récognition of this 
policy has, however, resulted in several proposais from the 
other branches of the government. 

1 résident Ivoosevelt followed in his predetessoris foot 
steps in urging the national character of the question. It 
was in récognition of this fact that, in his first animal mes- 
sage in 1901, he proposée! publicity as “ the on!y sure 
rernedy whicli we can now invoke T Having achieved his 
purpose, as it seemed at the rime, in the formation of the 
bureau of Corporations } he purstied his policy still further. 

In lus annual message of 1905 he said: 

Ihe makers of our national constitution provkled espedaly 
that the régulation of Interstate commerce should corne withm 
the sphere of the general government The arguments in 
favor of their takîng this stand were even then overwhelm- 
ing. but they are far stronger to-day, in view of the en or mous 
development of great business agencics, usually corporate in 
forai. Expérience lias shown conclusively that it is usekss 
to try to get any adéquate régulation and supervision of these 
great corporations by State action. Su eh régulation and super¬ 
vision can only be eflfectually exercîsed by a sovereign wliose 
j u ri s diction is coextensive with the fiekl of work of the cor¬ 
porations-—that is, by the national government. 
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And following out this idea, he recommended, such 
adéquate supervision and régulation as will prevent any 
restriction of compétition froni being to the détriment of 
the public and he concltided that ££ until the national gov- 
emment obtains, in sonie manner which the wisdom of the 
Congress may suggest, proper control over the big corpora¬ 
tions engage d in inter State commerce— that îs, over the 
great majorîty of the bïg corporations—it will be impos¬ 
sible to deal adéquately with these evîls,” 

Having faiîed in his attempt to arouse Congress, he re- 
tnrned to the subject in his annual message of 1907, with 
more spécifie suggestions. Reiterating the national char- 
acter of the trust question, he now suggested an increase of 
publicity, a fédéral commission, in place of the courts, to 
administer the law, and fédéral incorporation for companies 
engaged in Interstate commerce. His last message, in 1908, 
was but an announcement of the fixity of his vïews. 

President Taft embodîed his views on the trust question 
in a spécial message on Jamtary 7, 1910. Taking the na- 
tional aspect for granted, after a careful analysis of the 
situation, he reeommended fédéral incorporation for aü 
industries doing Interstate business, so as to bring them ail 
uncler the régulation of the fédéral government. This 
shôiild include the supervision of securîty issues, the receipt 
of reports at regular intervals, and the régulation of inter- 
corporate holding of stock. His subséquent messages were 
confiaed to a répétition of this plan of action. 

The policy of the government in regard to the fédéral 
nature of the trust question is thus seen to hâve undergone 
a change. Beginning with a sharp cleavage between féd¬ 
éral and States 1 rîghts of supervision, there has been a con¬ 
stant movement towards the treatment of the question as 
one of national scope, This view has been accepted by two 
branches of the government; the attitude of Congress has 
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been négative, rather than aggressive in either direction; 
and should it adopt fédéral incorporation, it would corne in 
line with the rest of the government. 

VVe may conclude 1 that to-day the policy of the govern¬ 
ment îs that of the Suprême Court; and that it is distinct!}- 
to regard the problem as one of national character. 2 

The method by which prices should be ûxed 

In the congressional debates of 1890, no hint of the pos- 
sibihty that the government had the power to regulate prices 
was given. In fact, this may be considered as contrary to 
the spirit of the act, whose main purpose was the insurancî 
of compétition. Ihrough this means, indirectly, prices 
may be said to hâve been regulated, but not by a direct act 
of government. Howe^er the significance of changes in prices 
must not be minimized.® It was the alleged increases which 
called forth the most vehement speeches made in Con- 
gress. In fact, the effect of combinations on prices was 
the first to be felt by the public. In this connection, Mr. 
George said : “ They increase beyond reason the cost of the 
necessaries of life and business, and they decrease the cost 
of the raw • material, the farm products of the country. 

‘The decision of Attorney-General Wickersham [supra, p. 89] to 
drop the suit against tlie New York. New Haven and Hartford Rail- 
road on accoun t of its consolidation with the Boston and Maine Railroad, 
because a statute of Massachusetts, which was the community most 
directly affected, expressly authorized this consolidation, constitutes an 
exception to this statement. 

1 With the cotning into power of the Démocratie party, and in vie* 
ot the well-known States’ rights doctrines of the new President, the 
policy of the government in this respect seems iikely to undergo a 
change in the near future. 

’The original Sherman bill partîcularly prohibited increase of price, 
allowmg to an y person “the full considération or sum paid bv hîm for 
any goods, wares and marchandise induded in or advanced in price by 
said combination.” 
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They régula te prices at tlieir wilh” 1 Senator Pugh also 
spoke of the st oppressive and mereiless character of the 
evils resulting directly to consumers 
By the acceptance of the Reagan amendaient, 3 the Sen- 
ate showed that among the evils which it imputed to trusts, 
were the alteration of prices, and the fixing o£ a standard 
price. 

Perhaps the words of Senator Edmunds are the most 
significant in showing the trend of opinion. “ However 
secluctive they [the trusts] may appear in lowering prices 
to the consumer for the time being,” he declared, “ ail 
httman expérience and ail human philosophy has proved 
that they are destructive of the public welfare and corne to 
be tyrannies, grinding tyrannies/' 4 
Most of the discussion in the House was devoted to other 
phases of the question. Mr. Fithian, however, stated one 
of the gréa test evils of trusts to be “ that they enhance the 
price of commodities to the people beyond an honest 
profit” 5 In answering a sériés of questions, Mr, Culberson 
contended that among the most serions evils of trusts were 
temporary changes in price, whether a rai se to extort money 
from consumers, or a fail to drive out competitors, 

It may then be coneluded that Congress had distinctly in 
mind the evîls of alterations in prices ; and that it proposed 
as a reniedy, not direct, régulâting action by the govern- 
ment, but autoniatic régulation by a restoration of compé¬ 
tition. 

In the Knight case, however, the effect of prices was 
specifically set aside by the Suprême Court, A change 
might be the resuit of a combination ; and y et, the Court 


-Congr* .Rec iSgo, p. 2456, 
ï Ibid., p, 2358* 

*Ibtd ,, p. 2726. 


* Ibid. , p, 2611- 
b fôid,, p. 4101. 
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sa:d ; it would be an indirect resuit, and not that by which 

ie combination should be judged. In other words the 
actual pnces paid were a matter with which the govern- 
ment had no concern* 1 

Sliorlly atter, howéyer, the Court prepared the wav f or 
giving greater considération to actual priées. It' haï 
po.nted ont that an increase of price was no condamnation 
m the Freight Association case it held that a decrease in’ 
pnce was not an adéquate excuse for the existence of a 
combination. Social haïras, such as the réduction of inde- 
pendent men to wage-earners, and changes in industrv 
w nch resulted m the pauperization of formerly selCsup- 
porting men, might more than counterbalance a réduction 
0 price, even though that réduction were gained by a de- 
crease in cost. It was the abdity of the combination to dic- 
tate pnces which constituted the liarm. 2 “ I n this light" 
the Court concluded, “ it is net material that the price of 
an article may be Iowered.” 

In the Addyston case, the Court dealt even more specifi- 
ca ly with prices. The raising of the price, and its effect 
on commerce was made the crucial factor; because the 
natural result of this was to restrain commerce, that com¬ 
bination which made this possible was held to be unlawfu! 

Tu the language of the Court: “The higher price would 
opéra te as a direct restraî nt upon the trade and therefore 
any contract or combination which enhanced the price 

“Contrats, combinations or conspirâmes to contre! 

■ ■ . production in al! its forms, or to raise or lower pnces or waees 

SheTesMa' t, t nab! Lt nd tÜ rCStra! " external » well as domestic trade,' 
but the restramt would be an indirect resuit ... and would not deter 

mine the object of the contract, combination or conspi^y. 

tt,!! 66 U ' S ‘ “ Nor is :t for the substantial interest of the coraitiy 

the sofe wiîuT^T 0 ^ b " With!n the soIe P° wer and subject te 

tne sole will of one powerful combination of capital*” 
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niight in sonie degree restrain the trade in that article/' 1 
Moreover, the abiiity of a corporation to charge unreason- 
able prices, even though it did not do so, was held to war¬ 
rant interférence by the government In thîs connection, 
the Court insîsted that, even though prices were reasonable, 
they agreed with Judge Tafl’s verdict that the abiiity to fix 
prices was sufficient for condemnation. 3 

The decision in Connolly il Union Sewer Pipe Co,, how- 
ever, minimized the effect of prices. The Court cleclared 
that the contract creating the combination had nothing ta 
do with the contract of purchase, and that silice the price 
was not fixed by the combination, but by compétition, the 
Court was not interested in the amount 

The case of Chattanooga Foundry and Pipe Works v* 
City of Atlanta was decided on the justness o£ the price 
paid by the city to the company for certain pipe whîch it 
had botight. It was becattse of the decision of the Court 
that this price was arbitrary and un reasonable and had been 
fixed by means of a monopoly, that it allowed the city triple 
damages for the excess over the just price. 

Again, in the case of the Continental Wall Paper Com¬ 
pany v\ Voight, the Court followed this same principle in 

1 175 U, S. 245. 

2 175 U, S. 237, 23& “ It lias been earnestly pressée! upon us that the 
prices at which the cast-iron pipe was sold in * pay ’ territory were 
reasonable. À great many affidavits of purchasers of pipe in *pay' 
territory, ail drawn by the same h and or from the same mode!, are 
procïuced, in whieh the affiants say that in their opinion the prices at 
which pipe has been sold by défendants hâve been reasonable. Wc 
do not think the issue an important orte, because, as alrcady stated, we 
do not think that at coinmon law therc is any question of reasonable- 
ness open to the courts with reference to such a contract. Its ten- 
dency w p as certaînly to give défendants the power to charge unreason- 
able prices, had they chosen to do so.’ J 
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refusmg to en force a contract which involved a price arbi¬ 
trant assignée! by a combination, with the words : 


the account m suit was made up, as to prîces and terms of sale 
no upon the basis of an independent, collateral contract for 
goods sold and delivered, but with direct reference to, in cor- 
ornnty with and for the objeet of enforcing the agreements 
lat constituted, or ont of which came, the illégal combination 
w nose business is carned on under the name of the Continental 
Wall râper Company. 1 


t was because the ternis of sale and price were fixed by 
other laws than those of free compétition, that the Court 
refused to en force payment under this contract. And it dis- 
tinguished this case from the Connolly case, on the ground 
that m the Iatter, the combination had not fixed the price 

but had been governed in its sale by the force of compéti¬ 
tion. r 


Lhe nature of the contracts in the Dr. Miles Medical 
Company case was described as 


a System of mterlocking restrictions by which the complainant 
seeks to control not merely the prices at which its agents may 
sell its products, but the prices for ail sales by ail dealers at 
Wholesale or retail, whether purchasers or subpurchasers, and 
thus to fax the amount which the consumer shall pay, éliminât 
mg ail compétition. 2 

AndMater, reverting to this aspect of the case, the Court 
decided that there was no différence befween a contract 
entered between a manufacturer and each dealer, and a 
combination of dealers, to fix the price. As one was harm- 
ul, so also was the other. Again, then, it was the fixing 
of prices by a combination that was condemned. 

In deciding against the Standard Oil Company, the Court 


212 U. S. 255, 


*220 L. S, 399, 
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clearly showed that it was influenced by the conduct of 
those bringing about the combination—-among other 
methods being those of price cutting and rebates 3 and by 
the enormous and unreasonable profits ” 1 of that busi¬ 
ness, These profits were evidently ascribed to the ability 
of the company to name its prices mdependently of the 
forces of compétition. 

And in the Union Pacific case, the Court once more re- 
ïused to permit a consolidation which had only the power 
to fix prices, and affect compétition, without actually hav- 
ing donc so. 

Nor does it make any différence that rates for the time being 
may not be raised, and much rnoney be spent in improvements 
after the combination is effected. ît is the scope of such com¬ 
binations and the power to suppress or stifie compétition or 
create monopoly which détermine the applicabiüty of the act.* 

Lastly, in the Patten case, the Court again refused ta 
permit of any conspiracy which affected prices, however 
innocent it might otherwise be. 

It well may be that r min ing a corner tends for a time to 
stîmulate compétition ; but this does not prevent it from being 
a forbidden restraint, for it also opérâtes to thwart the usvtal 
operation of the laws of sttpply and dëmand, to withdraw the 
commodity from the normal current of trade, to enhance the 
price artificially, to hampcr users and consumers in satisfying 
their needs, and to produce practically the same evils as does 
the suppression of compétition. 3 

From these facts, it is concluded that the policy of the 
government has been to allow price régulation only through 
the play of compétitive forces. No move has ever been 


221 U, S. 42-43. 


* Dec. 2. 1912. 


Uan. 6 , 1913- 
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contemplated in the industrial field of a détermination 0 f 
HCeS J ' v g° ve rnnient mandate; and invariably, the fixin? 
or even the ability to fix prices by any combination arbi’ 
anly, and not with reference to compétition, has been pre- 
vented. And the fixing of prices at a higher level is not the 
V considération here entertained: even the lowering 0 *' 
pmes, it it is aceomplished by other means than the play 

of free compétition, is condemned. 1 y 

In the field of railroads, there is something illogical in 
je position of the government. With a commission to 
egulate rates, the Suprême Court nevertheless has pre - 
\ ented certain consolidations, on the ground that they gave 
ie power to regulate compétition: that is conditions, rather 

trïl M?’ therC iS n ° regulatin ^ force in the >ndus- 

1 field and here we find a steadfast, consistent policy 

pursued of preventmg the fixing of prices by any force 

whatsoever except that of free compétition. 

The relation of. large sise to monopoly 
A limitation of the size of a corporation has seemed to 
ic pcop e the obvious way of preventmg monopoly. This 
m.ght be accompanied either by limiting the actual, physi- 
amount of capital to be employed under one manage- 
ment jn any mdustry, or in limiting the percentage, either 

° r ST ? SS busmesSf of one corporation as com- 
pat0 t le total of tile country in that industry. 

i 0 such scheme seems to hâve been considered in 1890 
henator Sherman, indeed, stated that it was not his inten¬ 
tion to cripple combinations of capital and labor ; the for¬ 
mation of partnerships or corporations; but only to pre- 
vent^combinations made with a view to prevent competi- 

Hmît r a er ’ r S Speech ’ he seems to hint at sonie 
limitation when he speaks of the evils which such concen- 

1 Congr. Kec., iggo, vol. xxi, p. 2456. 
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tration of power gives to those enterprises which “ are not 
satisfied with partnerships or corporations competing with 
each other, and which bave invènted a new form of combin¬ 
ation commonly calîed f Trusts T that seek to . * . avoid 
compétition”, Senator George likewise hinted at some limi¬ 
tation o£ size or power; but it does not seem to hâve been 
marked by any quantum of capital, 1 By the adoption of 
the Reagan substitute in the Senate, 2 this body placed rtself 
on record, among other things, against creating a monopoly 
in any industry; such monopoly would seem necessarily to 
mean either ioo per cent or some percentage of the total 
industry; but no ratio was fixed. 

In the House but one speaker touched on this phase of 
the question, Mr. Ctilberson stated, a in opening the dis¬ 
cussion ïn this body, that “ just what combinations would 
be included in the bîll would not be known until the courts 
hâve construed and interpreted this question ”, On the 
whole then, it may be said, that some limit of size was in 
the mînd of Congress, although this limit was not fixed by 
any standard, but left to the judgment of the courts. 

In its first decision, the Suprême Court decided what 
Congress had rneant In the Knîght case, the Court de- 
clared that “ Congress dîd not attempt . . . to limit or re¬ 
strict the rights of corporations created by the States , . . 
in the acquisition, control Or disposition of propertyT 4 

But in the Freight Association case, the Court again took 
up the influence of size, Although a combination might 
reduce price through lowering cost, still, it saîd, “ Trade or 
commerce under those cîrcumstances may rievertheless he 
badly and unfortunately restrained by driving ont of busi¬ 
ness the small dealers and worthy men whose lives hâve 

1 Congr. Rec>, 1890, p. 2598. 

l Ibid Vi p, 4089, 


1 Ibid* i p, 261U 
4 156 U. S, 16, 
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been spent therein. . * Again, however, we fihd but a 

mit at the effect of ‘ l bigness ” and no application of it as a 
standard 

The size of the Addyston combination seems to hâve been 
a factor in the decision of the Court to dissolve it. The 
reasonableness of the charges made by the combination was 
declared beside the point, since “ its tendency was certainly 
o give défendants the power to charge unreasonable prices 
had they chosen to do so ?. 2 


In the case of Montagne v. Lowry, the Court refused to 
consider the argument of the Tile Association that the 
arnount of the trade was négligée. The amount, Justice 
1 eckham declared, made 110 différence. It was the fact of 
restraint that decided the question. The business might 
materially change through the restraint; in fact, it would 

tend to do so, through the prédominance of the Associa¬ 
tion. 3 


Mr. Taft, in his spécial message to Congress on Janu- 
ary 7, i9r°, after a careful review of the Sherman act, con- 
cluded that 11 we must infer that the evil aimed at was not 
the mere bigness of the enterprise, but it was the aggrega- 
tion of capital and plants with the express or implied intent 
to res train Interstate or foreîgn trade, or to monopolize it 
in whole or in part/ J 4 

In the Standard Oïl case, the Court gave great weight to 
the size of the combination. While not applying this in 
any strict sense, still it held that the unification of so vast a 
power and control in the New Jersey corporation caused a 

pmna facie presumption of a combination in restraint of 
trade. 

In the Tobacco case, on the other hand, the question of 


1 166 U. S. 323. 5 17s U. S. 238. 

i H. R. Doc., no. 484, 6ist Congr., and sess. 


*93 U. S. 46. 
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size was entirely set aside* While the Court decided that 
the combination fell under the prohibition of the statute, it 
laid great stress on excluding from considération the 
physical size of the company, and its large power in the 
tobacco business. 1 

This question came up for considération agaîn in the 
Union Pacific merger case, and this time the Court seenied 
to swing back to the point of view of the Standard O il de¬ 
cision, 

Nor does it make any différence that rates for the time 
being may not be raised and much money spent in iniprove- 
ments after the combination is effected. ït is the scope of 
such combinations and theîr power to suppress or stifie com¬ 
pétition or create monopoly whictt détermines the applicability 
ûf the act. 

In other words, weight is attached to the size and power of 
the combination, in determining whether or not it is in¬ 
du ded within the scope of the Sherman act. It is impos- 
sible to ascertain whether or not the sanie judgment would 
hâve been arrived at, had the scope of the combination been 
less; but It is certain that this fact played a part in the 
decision of the Court. 2 

It is evidently difficult to décidé what is the policy of the 
government in regard to size. As far as Congress is con- 
œrned, it left the matter to the courts, and we hâve seen 
how, even in its latest decisions, the Suprême Court has 
vacillated, Perhaps its policy in this regard will be clari- 

l 22i U. S, 182, ‘‘We say these conclusions are inévitable, not be^ 
cause of the vast amount of property aggregated by the combination, 
not because aîone of the many corporations which the proof shows were 
United by resort to one device or another, À gain, not alone because of 
the dominion and control overthe tobacco trade which actually exists. 1 * 

’Dec. 2, 1912. 
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fictl by the decision in the Steel trust suit, in which, if an v 
wliere, the question of mere “bigness ” should assume coi 
troll mg importance. The most that can be said is that shz 
bas been a defini te factor in the past, though an uncertàin 

In tliis respect, the report of the Stanley committee in 
1912 may show the tendency of the future. 1 

'I he polie y m regard to the enforcement of publicity 

I he question of making publicity of the afïairs of indu;- 
ri a corporations a policy of the government was first con- 
sideredm 1900. In commenting on a proposed amendmeùt 
to the Sherman act, the majority of the judiciary committee 
(Kepubhcans) said: 

We bave also considered the various suggestions that hâve 

re atï ^ e t0 P ubhcit y> and wlnle it is perhaps prob¬ 
able that some advantages might resuit therefrom, we are of 
ie opinion that the mconvenience and disturbance to légiti¬ 
ma e mdustry and business would be very nrnch in excess of 

w f'. VJntJge tbat nnght reasonably be expected froni sucli 
législation, and therefore do not deem it wise to recommend 
any such législation, 2 


filie Démocratie minority proposed an amendment to 
punit e 01 publicity by forcing ail companies engaged in 
m te 1 State commerce to file with the Sécréta ry of State ail 
ie facts pertaining to themselves, including a résumé of 


'f' Rep0rt ' , no - II2 ?< fend Congr., 2n d seS s„ p. 2 r 4 . Section 214 
of the proposed bill provided that whenever in a suit it appeared that a 

Slf the art!cles ‘ n whlch Its business was engaged, in the United 

extended" thZ ‘h the Unifed Mates in ™hich its business 

nded, there sliould be a rebuttable présomption that this combina- 
Uon was m unreasonable restraïnt of trade, 

H ' n o- 1506, $6th Congr,, ist sess. 
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their business, capitalization, dividends, and surplus. This 
modest demand was, however, rïefeated on June 2, 1900, 
with the other amendments which the minorîty proposed, 
by a party vote in the House. At this time, then, publiaity 
was in no way a part of the government polîcy. 

In 1903, however, a change came about. In his message 
of December, 1901, President Roosevelt had already urged 
the need of publicity. “ The first essential in determining 
how to deal with the great industrial combinations is knowl¬ 
edge of the facts—publicity. . . . Publicity is the only sure 
rernedy which we can now invokeA And in his message of 
December, 1902, he prodaimed himself confirmed in this 
opinion, and added: “Publicity can do no hami to the 
honest corporation; and we need not be overtender about 
sparing the dishonest corporation.” 

Following this lead, Mn Littlefield proposed, with many 
other amendments, one which definitely adopted the policv 
of publicity/ He expjaioed at length its provisions, which 
provided 111 detail for the manner of making returns and 
reports, the punishment for false reports, and a commission 
for regulating and investigating the affairs of the interstate 
corporations/ These measures passed the House without 
a dîssenting vote; 3 but the Senate at this time refused to 
consider them/ In this session, nevertheless, a really im¬ 
portant step, and one which definitely involved the govern¬ 
ment in this policy, was consummated. This was the créa¬ 
tion of the Bureau of Corporations, as part of the new De¬ 
partment of Commerce and Labor. The Bureau, indeed, 
was gîven entirely inadéquate powers. No systematïc 
schéma of publicity was attempted ; but at least a beginning 
was made. 

l Congr. Fée,, 57U1 Congr., 2nd sess., H. R. 17. 

1 Congr. Rec 57th Ctrngr., and sess., p. 1845. 

1 Ibid ., p. 1915. p. 2792. 
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In his first annual report, the commissioner, Mr, Gar- 
field, outlined a very conservative policy of investigation, 
and publication through the President, with many assur¬ 
ances of safety to legîtimate business, and secrecy as to the 
methods employed, if they were considered harmless. ■ In 
his next annual report, 1 Mr. Garfield declared himself con- 
firmed in his policies. 


Upon only one point can it be said that public opinion was 
fairly clear and unanimous, and that point was the desire for 
“ publicity in other words, the desire for information. . . . 
The policy of the bureau lias been framed in accordance with 
this demand. 


Lut that the Bureau itself felt its iriéfficiency is shown 
by subséquent reports. In his report of June 30, 1908, Mr 
Smith, speakîng of publicity, said: 

The Bureau of Corporations lias been working on this line 
for fïve years. Its expérience has shown what such publicity 
vvill do, When the great System of secret and semi-secret 
railway discriminations enjoyed by the Standard Oil Company 
was made public by the bureau in 1906, the railroads concerné 
therein at once voluntariîy canceled every rate thus criticised, 
as illégal, A gain and again the mere exposttre of improper 
business methods has led to theîr abandonnant without any 
furtliei action. But now the work of the Bureau of Corpor¬ 
ations is necessarily restricted to a comparatively small scope 

^and lie outlined a broad plan for fédéral supervision and 
controh 

And in the last report, dated February 22, 1913, Mr, 
Conant, in reviewing the ten years' accoîÉpBshments of the 
Bureau, stated that, in view of the great potentialities of 
publicity 


Report of the Commissioner of Corporations , rgo5. 
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it seems important to point ont, tlierefore, that the ptibliçity 
thus far secured by the bureau lias been hampered and re- 
stricted by the limitations of the organic act itsdf, and that 
the results are by no means a fair meastire of what might 
reasonably be expeeted from publidty under a broader statute. 

The Bureau lias reported on a number of industries, 1 In 
some cases, the publication of ïts findings has been sufficient 
to induce a change in business met h ods ; 111 others, their re¬ 
port has led to prosecutions by the Attorney-General, 

At the end of its first year 3 the Bureau had 64 em¬ 
ployées, The number gradually increased in the following 
years ? until the high mark of 131 employées was reached in 
1908. Since then the number has varied between ni and 
127. 3 The expenses of the Bureau hâve likewise increased 
from $118,866.ri in the first year, gradually up to $220,- 
381.67 in 1908-1909, since when they hâve been somewhat 
below this figure. 3 

It is évident that, so far as the Bureau of Corporations 
is concerned, the policy of pubücity is inefficient, and is not 

^otton Excbanges, International Harvester, Iron and Steel, Lum- 
ber, Oïl, Provision (beef), Tobacco, Waterpower, Water and Canal 
Transportation, Cotton. Also investigations on State and Fédéral In¬ 
corporation Laws, Taxation of Corporations, Employers Liability and 
Workmen’s Compensation, and Patents. 

2 Repoi ts of the Commissioner of Corporations: 


1905 = 74 

1906 — 73 

1907 = 97 


igoS = 131 
tçoq = Ilï 
1910 — 119 


1911 — 127 


3 Annual Report, June 30 , 1912 


igo5 — $118,866.11 

1906 — 136,356.4û 

1907 — 140,620,96 


1904 { l À yr.) = $59 t76S-2I 


1908 = $206,972.61 
190g ~ 220,381.67 
igio — 202,583.28 
ign = 195,221.93 


IQ12 — $209,134.89 
1912 {% yr.) — $107,250.14 
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tending to be less so. Publicity can scarcely be considered 
more than an experiment, rather than a definite govern* 
mental polîcy, 

After urging Congress to consider the evîls of the indus¬ 
trial situation for several years, Mr. Roosevelt finally, i n 
lus message of December, 1907, made hîs own recommen¬ 
dations. There should be, he insisted, greater supervisory 
P° wer _ on _ the P art of the govern ment, “ accompanied by 
provision for the compulsory publication of accounts and 
the subjection of books and papers to the inspection of the 
government officiais.” And he added, “ A beginning has 
already been made by the establishment of the Bureau of 
Corporations. 1 ' And then he urged fédéral incorporation 
foi Interstate business, administered by a spécial commis- 
sion. “ Provision should also be made for complété pub- 
hcity in ail matters affecting the public, and complété pro¬ 
tection to the investing public and the shareholders in the 
matter of issuing corporate securities.” 

> La ter, in a spécial message on March 25, 1908, President 
Roosevelt recommended the immédiate enactment of a pro¬ 
vision for the filing of ail contracte with the Bureau of 
Corporations. 1 

President Taft, in his spécial message of January 7, 
1910, urged fédéral incorporation for ail interstate busi¬ 
ness. This, he explained, would bring ail such business 
under the control of the government; issues of securities 
would be supervised ; reports would be made at regular ia- 
tervals; holding of stock in other companies would be regu- 
îated. And later, in his annual message of December, 1911, 
he advocated the appointaient of a commission in order to 
admînister the law properly, 

Scuctiê Doc. no, 40Ô, 6otîi Corigr*^ ist s6$s* 

R. Doc „ no. 484» 61 st Cûîigr tJ and sess. 
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From the above sentences it is clear that the executive 
bas taken a position in advance of Congress as regards the 
desirability of publicity, Its demand has been for complété, 
systematic publicity on the part of ail interstate companîes. 
In this respect, however, the policy of the government has 
been dictated by Congress. It has been characterized by 
random investigations, delving freely, it is true, and fre- 
quently into the affairs of particular combinations, but not 
foliowing any general or systematic method. This has aho 
been the plan foliowed by the Bureau of Corporations* 
Without power to en force an ail-inclusive policy, it has per- 
formed a great and useful fonction by investîgating and 
publishing the conditions of certain industries* 

The policy of the government, then, may be summed 
up as one of sporadie, casual publicity, with a tendency to 
increase the number and scope of the investigations* 

Conclusions 

À considération of these aspects of the government 
policy leads to the conclusion that it has been chiefiy 
négative, with the single exception of the very definite 
treaîment of the trust problem as one of national, rather 
than State, scope* The other three phases here ex- 
amined, however, are of an indecîsive character. It is true, 
the government has permïtted no power to fix prices în an 
arbitrary manner; but it has never adopted a positive atti¬ 
tude towards this question* The sanie îs even more true of 
the other two questions : size is a very uncertain factor, 
both as a criterion of monopoly and as a definite standard 
for prohibition; enforcement of publicity, also, is unmeth- 
odical and spasmodic. 

It îs concluded, therefore, that the government shows no 
evidence of ever having undertaken seriously a sludy of 
the trust problem, such as would be necessary for the for- 
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mation of a definite and enlightened policy. Broadly 
speaking, Congress has accomplished nothîng of note since 
the passage of the act of 1S90; the Executive has been 
Iargely impotent ; and the Suprême Court, while displaymg 
a growing, and finally weli-nîgh complété, grasp of the éco¬ 
nomie problems involved, has because of limitations in¬ 
hérent in its nature and functions, been unable to cope in a 
constructive way with the vast problem which con fronts 
the country. 
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